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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF WATER 1 
TO WATER RIGHTS NOS. 36-02356A, 36-072 10, 1 AFFIDAVIT OF 
AND 36-07427 1 RONALD DEAN CARLSON 
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1 

IN THE MATTER OF DISTRIBUTION OF WATER 1 
TO WATER RIGHTS NOS. 36-0401 3A, 36-0401 3B, 1 
AND 36-07148 (SNAKE RIVER FARM); AND TO 1 
WATER RIGHTS NOS. 36-07083 AND 36-07568 1 
(CRYSTAL SPRINGS FARMS) 1 
(Clear Springs Delivery Call) 1 

STATE OF IDAHO 1 
ss: 

County of Bingham 1 

1. I was raised on an irrigated farm in Firth, Idaho. This farm, which I still own and manage 

is in the Snake River Valley Irrigation District. I graduated from Firth High School and attended the 
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University of Idaho where I graduated with a Bachelor of Science and a Master of Science in 

Agricultural Engineering. 

2. My engineering specialty area was hydrology and irrigation. In September of 1972, I was 

hired as a hydrologist by the Idaho Department of Water Administration (Department). The Idaho 

Department of Water Administration was later renamed the Idaho Department of Water Resources. 

3. In 1973, I moved to Idaho Falls to manage the dam safety program for the Department's 

Eastern Region office. 

4. In 1974, I became the District Engineer, which was later renamed "Regional Manager," a 

position which I held until I retired in 2006. During my first year as Regional Manager, I earned my 

professional engineer's license and have since been a licensed and practicing engineer in good standing 

under the laws of the state of Idaho. 

5 .  In 1978, I was elected Watermaster for Water District 1 and continued in that position 

until my retirement in 2006. Water District 1 is the largest water district in the state. Water rights 

administered by the Watermaster of Water District 1 authorize the distribution of over 8 million acre-feet 

of water annually to nearly 1.2 million acres of land located along Snake River and its tributaries from 

where it enters Idaho below Alpine Wyoming to Bliss Idaho. The last diversion for lands entitled to 

receive water within Water District 1 is at Milner Dam which is located just downstream from Burley, 

Idaho. As Watermaster, I was responsible for all water diverted from the Snake River and its tributaries 

within Water District 1. These water rights on the Snake River were established pursuant to court 

decrees commonly know as the Rexburg and Foster Decrees. 

6. During my tenure as Regional Manager and Watermaster, I became familiar with all of 

the historical and contemporaneous water delivery practices of Water District 1 and the policies and 
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procedures of the Idaho Department of Water Resources (IDWR or Department), including but not 

limited to administration of water rights, delivery ofwater rights, the licensing, permitting, and transfer 

of water rights, the recommendations of water rights in the Snake River Basin Adjudication and nearly 

all operations within the Department. I was frequently asked to speak to various groups as an expert in 

Idaho water law and administration and have been called upon to testify as an expert witness in several 

court cases over the years. 

7. Throughout my career, I served as the Department's hearing officer for many water right 

disputes. I also served as a mediator in water disputes that were related to issues that would have 

otherwise been litigated. Based on the forgoing and my education, training and experience I am 

recognized in Idaho as an expert on the historic application of Idaho water law in the distribution and 

administration within Water District 1 and on the Department of Water Resources' policies and practices 

existing during my employment. 

8. As part of my job duties, I became familiar with the history of water use and development 

in Idaho and on the Eastern Snake River Plain in particular. Irrigation of the Eastern Snake Plain was 

well underway by 1880. The number of acres irrigated increased to the point that by the end of the 

1950s, the irrigated acres were approximately 1.83 million. 

9. Many of the flood irrigated projects on the Eastern Snake River Plain faced frequent 

water shortages simply because water supplies are highly variable and flood irrigation is relatively 

inefficient. Crop water requirements in southeastern Idaho range between 1 and 4 acre-feet per acre. 

Many of the irrigation companies delivered between 10 and 20 acre-feet per acre. This "inefficiency" 

represented millions of acre-feet of "wasted" water that caused water levels in many parts of the Eastern 

Snake Plain Aquifer ("ESPA" or "Aquifer") to rise 60 to 70 feet. This waste water actuallyrepresented a 

AFFIDAVIT OF RONALD DEAN CARLSON Page 3 



diversion to storage in the ESPA where it was stored and retained for later use in Idaho. The 

construction of ditches and canals provided more than just irrigation water for developments on the 

Eastern Snake River Plain. Canals were kept full year-round to provide water to settlers for domestic 

and stock watering purposes. This practice of flowing water in the canals in the non-irrigation season 

also contributed to the increase in the amount of water stored in the Aquifer. 

10. With the advent of turbine pumps, lands being irrigated by surface water were being 

converted to more dependable ground water sources. The amount of land being irrigated with ground 

water rapidly expanded across the Eastern Snake River Plain. It is estimated that by the time the 

Department opened its regional offices in 1971, over 750,000 acres of land on the Eastern Snake River 

Plain was being irrigated with ground water. 

1 1. As Regional Manager, I had the responsibility of overseeing the permitting and licensing 

of water rights in the eastern region. Many surface water rights were only in priority very early in the 

year for short periods of time and attempting to do licensing examinations when water was actually being 

diverted under these water right permits made licensing a very difficult process to complete. 

Assumptions had to be made to complete the required examiner's report and issue the license. While 

surface water uses were generally easiest to measure, high water rights could actually go for decades if 

licensing assumptions were not made. In most cases, the examiner would simply measure the capacity of 

the diversion works to determine that the applicant was capable of diverting the amount of water that had 

been applied for. The downside of this process was in the inherent assumption that someday there might 

be sufficient water to supply the amount of water that was applied for and ultimately licensed. 

Consequently, since the permitting process became mandatory in 1971, most licensed water rights for 

surface sources are based upon system capacity, not water availability at the time of licensing. 
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12. Because ground water was considered to be a separate source of water, ground water uses 

could generally be measured and as a general rule were the only water rights that were limited by the 

licensing examination. While ground water always has been administered by volume (acre-feet), 

because ground water is pumped and directly used the water right shows a limiting rate of diversion in 

cfs. Over the years, many surface water users asked to transfer their surface water rights to ground water. 

The Department never developed a procedure to do this because ground water and surface water were 

independent sources. 

13. Ground water users frequently applied for less than the maximum of one inch per acre 

(0.02 cfs).' When the water right licensing examination was done, the field agent would normally 

measure the amount of water being pumped when the system was being operated under full capacity. If 

the amount measured was more than the amount applied for, the applicant was either allowed to file a 

new application for the difference, or the license would be issued with a statement saying the owner of 

the right was not allowed to pump over the amount requested on the application. 

14. At the time I became Regional Manager in 1974, there were three fundamental principles 

of water law that influenced the Department's decision on every application to appropriate water: (1) 

ground water was a separate and independent source of water; (2) all hydro power rights, on Snake 

River were fully subordinated or mitigated (all of the rights of Idaho Power were specifically 

subordinated as part of the agreements that permitted them to construct the three hydroelectric dams in 

Hells Canyon); and (3) all of the water arising above Milner Dam that was not diverted and used 

upstream was available for appropriation by upstream water users. Water that flowed past Milner Dam 

' The legislature established one cubic foot per section per 50 acres as the maximum use of new 
applications of irrigation water. The statutory maximum diversion rate of irrigation is one miner's inch per 
acre which, in Idaho, equals 9 gallons per minute per acre ore 0.02 cfs. See I.C. 9 42-223. 
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was by definition, unappropriated water. These three principles were applied in the evaluation of every 

application for permit the Department received. 

15. Because most surface water rights were licensed by measuring the capacity of the 

diversion works, non-consumptive uses quickly became problematic. A large non-consumptive water 

right such as for hydropower or fish production facility could end up with a water right that was for more 

water than the source ever produced. 

16. Ground water that surfaced as springs created a unique administrative situation. Springs 

generally were identified on the application as "springs" tributary to something. Frequently a spring was 

tributary to "sinks." The application reflected the possibility that the spring might have an impact on 

downstream water users. However, the Department never considered the possible impact on "upstream" 

users which could include ground water. 

17. The springs that emerge from the north side canyon wall near Hagerman were considered 

to be ground water by the Department. Ground water was considered a separate source and not subject 

to the Department's normal regulation of surface water. This understanding was confirmed by former 

Department Director Kenneth Dunn during his discussion of the Swan Falls Agreement before the 

Expanded Natural Resources Interim Legislative Committee on July 7,2004. Exhibit R attached hereto 

is a true and correct copy of the minutes from that committee meeting, see page 8 for Mr. Dunn's 

remarks. For that reason, it is not surprising that new applications for the springs were not protested by 

other ground water users. The operative management principle for ground water was that the water user 

must establish reasonable means of diversion and reasonable pumping levels and be prepared to chase 

the water supply to a reasonable pumping level. This principle was understood to apply to spring users 
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who would also be required to lower and improve their diversions as reasonably necessary to secure their 

supplies. 

18. Furthermore, the non-consumptive use of the water flowing from the springs for fish 

propagation was not dissimilar to other secondary uses of otherwise appropriated water. The springs at 

Thousand Springs are an example of this. The Department would have not found applications to use 

water flowing from the north side springs (springs located in the Thousand Springs area) to be "in the 

public interest" unless they were clearly subordinated to upstream development. Any applicant with the 

ability to use all of the water all of the time such as a fish production facility or hydro power plant 

became a threat to everyone else who might wish to use water for some consumptive purpose in the 

future. If this condition was allowed to exist, all streams and water supplies would be controlled by 

spring users or hydro power plant owners. They would very quickly be the ultimate administrator of the 

state's water resources. 

19. Many of the licenses issued for spring uses were based upon the capacity of the diverting 

works rather than the amount of water that was actually diverted at the time the licensing examination 

was conducted. Thus, the licensed quantities were not reflective of the actual quantity of water available 

for diversion and use. But, because these uses were non-consumptive and "started" at the canyon wall, it 

is clear the Department was very liberal in licensing large quantities in the water rights. 

20. In the late 1970s and early 1980s, the validity and scope of Idaho Power Company's water 

rights on the Snake River became an issue when ratepayers complained to the Public Utilities 

Commission that company was failing to protect its water rights. Eventually, Idaho Power Company 

filed a lawsuit naming thousands ofjunior water right owners who diverted water from the Snake River 
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Basin. As a result, the state of Idaho began negotiations with Idaho Power Company to settle the 

lawsuit. 

21. In 1984, Idaho Power Company, along with the State of Idaho through the Attorney 

General's Office and the Governor, entered into what is commonly referred to as the Swan Falls 

Agreement. A true and correct copy is attached hereto as Exhibit S. 

22. The Idaho Water Resource Board adopted the 1977, 1982 and 1986 State Water Plans. 

True and correct copies of portions of the State Water Plans are attached hereto as Exhibits T-V. As 

those policies indicate, it was the common understanding at the time of the Swan Falls Agreement, that 

spring users were not authorized under their water rights to make delivery calls against ground water 

users. Without that understanding, the entire basis of the Swan Falls Agreement would be undermined. 

It would have made no common sense to treat the spring users as having a right to call on the aquifer and 

thereby undo all of the major elements ofthe Swan Falls Agreement. 

23. At the time the Swan Falls Agreement was being negotiated, I understood as the Eastern 

Region Manager and the Watermaster for Water District 1 that the use of water by the spring users, in 

the Hagerman area was a non-issue in the negotiations because the spring uses were considered ground 

water and they used water that was in transit to what water Idaho Power uses. 

24. This underlying premise was made very clear in the public hearings before the Idaho 

Water Resources Board. Exhibit W attached hereto are portions of those hearings that demonstrate that 

the spring uses were met by the minimum flows below Milner Dam and that they were not water rights 

that could call out junior-priority ground water uses. 

25. Based on the forgoing, it is my opinion that the delivery calls made by the spring users in 

the Hagerman area, should have no legal standing under long established applications of state law 
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notwithstanding the fact that their water rights were subordinated by the Swan Falls Agreement. Since 

the spring users were simply permitted to use appropriated water, when Idaho Power's water rights were 

established at "3900 cfs average daily flow fiom April 1 to October 3 1, and 5600 cfs average daily flow 

from November 1 to March 31, both to be measured at the Murphy U.S.G.S. gauging station 

immediately below Swan Falls." The collective rights of the spring users were similarly subordinated. 

(See Swan Falls Agreement at 3, &7.A., E x h i b i t  S . ) . 

26. It is further my opinion that to the extent the spring users water rights were not subordinated 

by the Swan Falls Agreement they are ground water rights and must first establish reasonable means of 

diversion and reasonable pumping levels to secure their water supplies before any call can be made 

against other ground water users. 

Further your affiant saith not. 

a 
DATED this / 3 day of June, 2007. 

Ronqd D. Carlson, P.E. 

SUBSCRIBED AND SWORN to before me this 13 day of June, 2007. 

NOTARY PUBLIC 

My Commission Expires: 1 (I / 6 ~  / 
/ I  
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Exhibit R 
Natural Resources Interim Committee Meeting 7-7-2004 



EXPANDED NATURAL RESOURCES INTERIM COMMITTEE 
MEETING - July 7,2004 

MINUTES 
9 3 0  a.m. Boise City Hall, City Council Chambers, 

Yd Floor, 150 N. Capitol Blvd., Boise, ldaho 

'The meeting was called to order by Cochaiiinan Representative Dell Raybould at 9:40 a.m. 
Other coilunittee members present were Cochai~inail Senator Laird Noh, President Pro Tein 
Senator Robeit Geddes, Senator Dean Caineron, Senator Don Burtenshaw, Senator Joe Stegner, 
Senator Skip Brandt, Senator Clint Stennett, Representative Best Stevenson, Representative 
Mike Moyle, Representative Scott Bedke, Representative J o l l  Wood, Representative Jack 
Ba~~aclough, Representative George Eslwidge, Representative Charles Cuddy and Representative 
Wendy Jaquet. Senator Stanley Williams and Senator Belt Marley were absent and excused. 
Adl~oc nlenlbers present were Senator Jolm Andreason; Senator Brad Little; Senator Gaiy 
Schroeder; Senator Ton1 Gannon, Representative Darrell Bolz; Representative Maxine Bell, 
Representative Wayne Meyer; Representative Lawerence Denney and Representative Pete 
Nielsen. Senator Shawn Keough, Senator Brent Hill, Senator Marti Calabretta, Senator Diclc 
Compton, Representative Tim Ridinger, Representative Eulalie Langford, Representative Lai-ry 
Bradford, Representative Doug Jones and Representative George Sayler were absent and 
excused. Non-coimnittee legislators in attendance included Speaker Bl-uce Newcoinb, 
Representative Frances Field, Representative Sharon Block and Representative Am~e Pasley- 
Stual-t. 

Others present included Ray Houston, Legislative Sei-vices-Budget and Policy Analyst; Linda 
Leimnon, Thousaild Springs Water Users Assoc.; Roger D. Ling, Water Users; Gai-s Wayment, 
Southwest Irrigation District; Lai-ry Pennington, North Side Canal Co.; Brenda Tominaga, 
Michael Creamer, Tim Deeg and Lynn Tominaga, Idaho Ground Water Appropriators; Randy 
MacMillan, C.E. Brockway, Jiin Tucker, Jim Lockhead, Rich Hahn, Ida110 Power Company; 
Jaclc Bell; Tim Corder, Mountain Hoine Advisory Coimnittee; Ba~ iy  Bumell, Idaho Depal-tment 
of Eilviro~unental Quality; Bill Thonlpson, Minidoka Ii-sigation District; Director Karl Dreher, 
Gary Spaclunan, L. Glen Saxton, Dave Tutl~ill, David Blew, Brian Patton, Phil Rassier and Hal. 
Anderson, Idaho Depai-tinent of Water Resources; Rex Mirchey and Ted Whiteman, Jerome 
Cheese; Dale Rockwood, Paul Berggren, Coimnittee of 9; Allyn Meuleman, USBR.; J. Dee May, 
Rangen, Inc.; Ron Carlson, Idaho Depai-tinent of Water Resources/Water District 1; Roger 
Sclzlnitt, Rich Rigby, Darla Walton and Gail McGaily, Bureau of Reclamation; Toin Stua1-t and 
Bill $edivy, Idaho Rivers United; Milce Faulkner an.d Lynn Carlquist, Noi-th Snake Ground 
Water District; Brent Olmstead, Roger Ray Parsons, USD; David Suchan and Dean Stevenson, 
Magic Valley Ground Water District; C:l~ristian Petrich, SPF Water Engineering; Joe Jordan, 
ldaho Water Resousce Board; John Roshalt; Chuck Coiner, Twin Falls Canal Company; Diclc 

Page 1 of 15 



Rush, IACI; Gayle Batt and Norm Sen~anko: Idaho Water Users Assoc.; J. Matt Uranga, J-U-B 
Engineers; Neil Colwell, Avista Corp.; Leonard Beck, State Wdter Board; Mary Lupachiclc, 
Idaho Depai-tinent of Parlcs and Recreation; Craig Evans and Todd Van Orden, BGWD; Del 
Kohtz, Idaho Water Co.; R~uce  Wright, Basic American Foods, Dana Hofstetter, Hofstetter Law 
Office; Pat Sullivan, Sullivan and Reberger; Mark Daily and Bill Jones, I'SWUA; Joann Hunt, 
NWPCC; Lewis Rounds, Idaho Departi~~ent of Water ResourcesIWater District 120 and Loinas 
Bates, City of Twin Falls. Staff ineinbers present were Katharine Gen-ity, Susan Bennion, Mike 
Nugent and Toni FIobbs. 

After opening reinarks by the Cochairmen, a panel consisting of Ms. Ken Dunn (fo~mer director 
of the Idaho Depai-tinent of Water Resources), Govelnor John Evans (Goverrlor of the State of 
Idaho 1-24-77 to 1-5-87), Mr. Jaines Biuce (former CEO, Idaho :Power CO.), Mr. Jiin Jones 
(forriles Attoi-ney General), Mr. Roger Ling (attoilley for water users), Mr. Ray Rigby (fbilner 
state senator and foilner chairn~an of Goveinor Evans' advisoiy cornlnittee), Mr. Pat Kole 
(fonner deputy attorney general for Jim Jones), Mr. Kent Foster (attorney for water users) and 
Mr. Pat Costello (fonller counsel for Govel-nor Evans) was introduced. These panel ineinbers 
were all instr~unental in the development and iinpleinentation of the Swan Falls Agreement that 
was reached in the 1980s. 

Mr. Ken Dunn stated that without the Swan Falls Agreeillent the state would have gone for 
illally years with no development in the Snake River Bash 01: faced severely reduced flows at the 
Muiyhy gauge as a result of the litigation between the Idaho Power Conlpany and the State of 
Idaho. The altei-native to the Swan Falls Agreement was to have FERC subordinate Swan Falls. 
This would not have been good for the state at that time and, in his opinion, it would not be good 
for the state today. The Swan Falls Agreement was the result of a lot of work by inany people. 
It did provide a settlement and provided some water fbr developinent. It provided water, not 
only for irrigation, but for industrial, municipal and donlestic devel.opin.ent in the southem pai-t of 
the state. From an economic standpoint, this was absolutely critical. The agreeinent protected 
some water levels at Swan Falls which then protected water 1.evels in the Lower Snake River for 
the dams. 

Governor John Evans said that on October 25, 1984, he signed the Swan Falls Agreeinent 
along with Attoi-ney General Jiin Jones and Mr. Jiin Bmce, Idaho Power Company. He 
coilul~eilted that the leadership and willingness of Attoi-ney General Jiin Jones and Mr. Jim Rmce 
to negotiate allowed this final agreeinent to be reached. A special advisoiy coim~~ittee was 
forllled lor the Swan Falls Agreeinent that included water law specialists that cane up with 
substa~ltial 1-ecoilunendations and advice. The ltey negotiating teaill of Pat Costello, Pat Kole 
and Toin Nelson representing the Governor's Office, Attoi-ney General and Idaho Power 
Company I-espectively. were instrumental in putting the agreelne~lt together. Not only did they 
ilegotiate allnost full time duiing the sulmner and fall of 1981, they then had to conviilce the 
Legislature tlle agreeinent was the only option available. Governor Evans stated that it  was 
vital that the Legislature adopt the entire agreeinent. He thanked these men for the work during 
Illat Lime. 



Governor Evans continued that over Idaho's water developinent history, there have been 
serious water wars between the Upper Snake River Basin water developinent program and the 
noilconsun~ptive water rights holders, principally Idaho Power. As the power coinpany built 
power generating facilities or dams on the Snake River, the state and the power company had to 
assuine that the generating facility's water rights were subordinated to upstreain consuinptive 
use, inainly for irrigation. In a 1982 lawsuit filed by Idaho Power, as a result of ratepayer 
complaints that the coinpaily had not protected its water rights at Swan Falls froin upstream 
developinent, everyone, including Idaho Power, assumed that as a result of the Hells Canyon 
Dain subordillation agreement, it also subordinated the water rights at Swcm Falls. The Supreme 
Coui-t held that the subordination did not apply to Swan Falls. Due to this decision, in 1983 and 
1984, the Legislahlre went tl.11-ough some bitter water battles trying to override the Cowt's 
decision, but to no avail. 

In the spring and suimer of 1984, the Governor and Attorney General coiltacted Idaho Power to 
see if a negotiated settleinent of these serious water rights issues could be reached. Mr. Jim 
Biuce of Idaho Power Coinpany was inost willing to do this because the water battles had been 
veiy costly to the company and they did not want to interfere with the development of water 
resources ~lpstreain from Swan Falls. The pal-ties appointed their attorneys, Pat K.ole, Pat 
Costello and Toin Nelson to initiate the negotiations. Ken Dunn, tllen Director of Idaho 
Department of Water Resources, and foiiner Senator Ray Rigby added their input and leadership 
and after many proposals by both sides, an agreement was reached to negotiate a complete 
settlement of the entire Snake River water rights controversy. A general adjudication of the 
Snake River water rights was agreed to along with the collection of the necessaiy hydraulic data 
to predict the effects of future water developinent. In addition, the state agreed to develop a 
comprehensive water resource developinent policy and negotiated to con~proinise i~iniinuin 
streain flow at Swan Falls. This ininiin~~in streain flow was to be 3,900 cfs during the ii~igation 
season and 5,600 cfs in the winter. 

Goveriior Evans noted that one major issue that still remained was how to pay for the 
adjudication of all of the water rights in the state. The cost at that time was estimated to be $25 
million. In response to a question about how much l ~ a s  been spent to date, Director Karl Drelier 
responded that it has been close to $70 nlillion in general funds, not including private money. 

Governor Evans said that he believes there are several issues associated with Swan Falls that 
inay influence the water rights issues being faced today. He believes that Idaho Power will 
protect its n~iniinu~n flows set by the Swan Falls Agreement and that the state water developinent 
policy allows for the development of up to 80,000 acres in any four year period using trust water 
if the desired water use ineets established standards. Governor Evans suggested that this is an 
area the coilullljttee should look at to see if it has been done. 

Governor Evans added that there were several issues the Swan Falls Agreenlent did not 
consider. These include: 

Diininished spring flows 
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Drought 
* What would happen to the inininluin strean flows at Swan Falls if the drought continues 

He noted that the Twin Falls Canal Coinpany spring flows that go to the American Falls 
Reservoir ha.ve dinlinished 50%. 

Governor Evans encouraged the cormnittee and interested parties that continued negotiation 
and conlp~.omise will provide the ineans to reach a solution to the current problems. 

Mr. Jim Jones said that if the state had not reached an agreement with Idaho Power, the issue 
would probably had ended up in a lengthy coui-t battle. After the Suprenle Court decision was 
reached, the Attoiney General's Office decided the issue was veiy iinportant. The intent in 
responding to the court's decisioil was to come up with a foilnula that wou:ld protect all of the 
existing users above Swan Falls and to set aside the inaxiinun ainount of water possible to be 
available for upstream beneficial uses. 

Mr. Jones coimnented that one important result of th.e negotiations is that the state now has a 
block of wa.ter set aside for upstream uses. The coinproinise on the 3,900 cfs and 5,600 cfs at the 
Murphy gauge was the result of the state wanting to be sure it had an unfettered right to allocate 
the water above that ainount of flow. This brought a bit of an impasse to the negotiations. The 
question was whether the water right above the inininluns would be subordinated or 
subordinatable. In other words should the water right be left in Idaho Power's ownership or 
should the state assuine ownersl~ip of that water. Mr. Jones stated that it was his position, as 
Attoiney General at the time, that Idaho Power should have no ability to fiustrate what the state 
was attempting to do. He went so far as to say he would not sign the a.greemeilt u ~ l e s s  it was 
made clear that the state had coinplete control of that water light. Mr. Jones said that at this 
point Ray Rigby suggested developinent of a bust. He suggested having the Goveinor hold the 
water in t r ~ ~ s t  for the benefit of subsequent appropriators. This would involve having the 
Goveinor hold the water in trust for the benefit of the people and Idaho Power Coinpany until 
such time sonleone applied and received a water right. If the water right was above Milner Dam, 
it was assunled that the special new criteria did not have to be met. This responded to Idaho 
Power's concein that the closer to the Murphy gauge the water right was, the inore impact an 
appropriatioil would have. This was eventually incorporated into the agreement. 

Mr. Jones noted that at that time, everyone assuined that the flows would be there and that 
cholting off the river at Milner would provide the ilecessaiy flows plus about an. additional 600 
cfs during the suiluner. 'The state had the ability, if the flows were not adequate, to tie up 
additional water to send down the river when necessary. 

Additional safeguards that were written into the agreement includ.ed: 

The PUC would approve the agreement and, if not? the state could go to FERC. 
The state developed a water plan and asked FERC to approve that plan along with the 
agreeinent. (This was done to lteep FERC from requiring developinent of a water plan 
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that the state had not approved.) 

.Mr. Jones concluded that after the agreement was approved, the group felt a conlproinise had 
been reached to meet Idaho Power's conceins while at the saine time protecting the rights of the 
litigators by setting aside a block of water to be available for future growth and developillelit 
upstream. He added that it was the concept of this group that trust water can be used for 
anything, including ]yecharge by the Idaho Department of Water Resources if the appropriate 
steps were taken. This agreemellt was developed to provide an overall settlelnent schenle that 
would elinlinate the need for litigation. It did not tiy to solve each and every issue. 

7~J.r. Jim Bruce, former Chairman and CEO of Idaho Power Company, coimnented that, in 
his opinion, Iclaho Power's developinent of the Smlake River also helped develop the State of 
Idaho. The dams all the way up the river supply l~ydropower (the cheapest power avaj.lable) to 
the people of Idaho. This has been a great advantage to every citizen in the State of 1dal.10, 
especially southern Idaho. He stated that the princ.iple and interit of the agreenlent was to 
negotiate a settlement that would preserve the hydrosystenl that existed at that t h e .  In his 
opinion, Idaho Power l ~ a d  no choice but to initiate legal action to protect their water lights. 
Mr. Bruce said that once the Swan Falls Agreement was established, Idaho Power had no 
choice other than to enforce it in order to protect its water rights. 

Mr. Ray Rigby, former State Senator and former chairman of Governor Evan's advisory 
committee, explained that when they were developing the Swan Falls Agreement, they knew a 
major public policy position had to be set. Idaho could not afford to freeze all upstream 
consumptive uses and other uses of water (the lifeblood of h r e  developinent) to a downstream 
nonconsumptive use that would release waters that by and large had their origin in Idaho for out- 
of-state uses after going tluough the generators of the power company. Mr. Rigby said that 
something had to happen to protect the state and the water users. 

Mr. Rigby went on to note that the following questions might help the colzllittee find a solution 
to the problenls that exist. These questions are: 

1. Is the State Water Plan adopted by the Ida110 Water Resources Board and approved by 
the Legislature law or is it just policy and buidelines? 

o 2. Is the present policy of the Idaho Department of Water Resources on transfers of 
water rights too restl-ictive, causing loss of rights to holders? 

. O 3. Are there enough outside experts in the fields of 1a.w and hydrology in~lolvecl in this 
process? 

4. Should an independent analysis of the nature and availability o'the illillions of acre 
feet of water in the underground aquifer that exists under the State of Idaho be done? 

5 .  Is the statute on reasonable ground water puinping levels available and enforceable 
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enough to satisfy water users for all purposes including fish farming? If not, should it be 
ainended'? Is this not an area to be explored to obtain inaxilnuln use of the resources? 

Mr. Pat Costello, now with the University of Idaho, joined the discussion by speaker phone. 
Mr. Costello said that being part of the negotiating teain for the Swan Falls Agreeillent was an 
excellent experience. He. noted that even though the Swan Falls Agreement was successful, 
there were a few iniscalculations. 

Mr. Costello went on to note that one iniscalculatiol~ involved cost and the length of time 
adjudication would talce. It was assumed that the cost would be about 1;28 lllillion to adjudicate 
the Snake River based on a ten year time frame for comnpletion; twenty years later we are still 
working on it. 

Another miscalculation, according to Mr. Costello, was a conclusion that the adjudication 
should cover all areas up to Lewiston. This was to ensure the pal-ticipation of federal agencies 
and Indian Tribes. At that time, the coln~nittee did not envision how inuch that detel~nination 
would add to the adjudication as a result of the Nez Perce claims. 

Mr. Costelllo noted also that in order to get federal approval of the Swan Falls Agreement a bill 
was drafted and introduced in Congress late in the session. The bill was attached to an energy 
bill' that passed very quickly but was eventually vetoed. Because of this, approval actually took 
another year. 

Mr. Pat Kole explained that while the t e a  was negotiating, they tried to stick to a set of 
principles that made it clear that no matter what issues arose down the road, there would be a 
process in place by which disputes could be resolved. These principles included balance, 
stability, predictability and consistency. The teain tried to incorporate a new concept into lclal~o 
law, that being that there would be iillpoi-tant public policy considerations enlbodied in public 
interest criteria that would guide future water resource development in the state. As the process 
proceeded, and as they worked toward a coinprehensive resolution of t11.e issues that existed, it 
was envisioned that this agreeinent would be a complete and final resolution in the sense that the 
priilciples adopted and put illto statute or into the contract would provide a process for the 
resolution of any unexpected contingencies that might develop in the future. 

MI.. Kole noted that the teain wanted to preserve the llydropower system in Idaho but they also 
wanted to il~ake sure that future upstream develop~neilt uilder the public interest criteria would be 
assured. Overriding eveiything they considered was .the concept of stat.e sovereignty over 
natural resources, water and its future. 

Using that principle and loolting at the agree~~lent in hindsight, Mr. Kole stated that, in his 
opinion, the new issues that have arisen are clearly solvable. It is a legislative prerogative to step 
in and review the public interest criteria and to look at the agreement to malte sure that any 
adjustments that can be inade are made. The agreement itself has flexibility in the way that it 
was drafted but it also has consistency and predictability in the outconle that should flow. There 



should not be an ability of any of the interest groups to insist or opt out of the process that was 
put in place by the Swan Falls Agl-eement. Instead, there needs to be colnprornise and a review 
of the balance that was shuck to see if circullstances of the drought have changed what the 
outcome needs to be. Inherent within this con.cept is that this is a public process resolved through 
public: debate and resolved in an open and de~~~ocratic forum. In Mr. Kole's opinion, the process 
that was involved in the Swan Falls Agreement is the process that needs to be followed to come 
to a conclusion of the new challenges that have arisen. These chal.leages are not really that 
different from the original issues. 

Mr. Roger Ling explained that, although he was not directly involved with the negotiations, he 
was kept up to date by Attorney General Jim Jones and provided input when asked. He also 
noted that the state was faced with a situation where Ida110 Power Coinpany had the 
unsubordinated water right that would have essentially prevented any future upstream 
development. Something had to be done to avoid this. It would have talcen a great deal of 
litigation to resolve this and no one was sure how that litigation would t u n  out. Idaho Power 
subordinated all water rights that had been acquired up to 1984 after being given the niniinum 
historic flows that had existed at Murphy at that time. This was a significant waiver of water 
rights. 

Mr. Ling noted that in looking at the ability for future development that was arrived at by the 
agreemeilt, this seemed like a win-win situation. There was water in the system that could be 
used for pu-poses other than power production and soine power production was preseived by the 
ilinimuln stream flows of 3,900 cfs in the swmner and 5,600 cfs in the winter. 

Mr. Ling stated that in the effoits to implement the agreement, as he recalls, there was no 
discussion of the issue of spring flows and ground water users and the rights they may have. In 
fact, conjuilctive management was barely being discussed at that time. 

The Swan Falls Agreement was a method to resolve the issue that arose as a result of the power 
rights of Idaho Power Conlpany. There were some side issues that came up along the way such 
as adjudication ancl the State Water Plan but the prinlary focus was to resolve the conflict with 
Idaho Power. 

Mr. Kent Foster stated that he becaine involved in the Swan Falls Agreement after the 1982 
opinion. The priinaiy issue was subordination. The Supreille Court stated that under existing 
acts of licensing, Idaho Power's rights at Swan Falls had not been subordinated. At that time the 
constitutionality of the Legislature saying those rights had been subordinated was being 
considered. Eventually this was done but it did not work and lawsuits were filed. 

Mr. Foster explained that the evolution of water law since the Swan Falls Agreement has 
presented the state with the question of how to adlninister the use of grouncl water and surface 
water in a way that is fair to everyone. The goal today, in his opinion, is still to devote the water 
resources of the state io beneficial use in reasonable a~noullts tllrough appropriation. This is not 
a bad policy but how to do it is a difficult question. 
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In response to a question from Represeiltative Jaquet regarding the status of trust water 
development, Director Karl Dreher, Idaho Department of Water Resources, said that we do 
not have an exact riuinber. There is a need to go back and review the permits issued subject to 
the trust water linlitation and the conditions put on those pe~mits. Having said that, Director 
Dreher noted that he was fairly certain that the state has not fully developed the trust water that 
was part of the agreement. Mr. Norm Young added that there is a 1993 report in his handout 
nlaterial giving the status of the ti-ust water process. Due to the moratorium, this is the most up- 
to-date infolination that exists. 

Represeivtative Barraclough stated that more infoiination on this would 'be vely helpful to the 
coimnittee discussion. 

Senator Noh asked. what the iinplications were of the "tiust water line" that was drawn and how 
water rights above that line and water rights below that line would be affected differently by the 
lninirnum flow wat.er allocation as it relates to the Swan Falls Agreement. Mr. Jiin Jones 
explained that it was assulned anylhing above Milner would not have an impact and was 
excluded fioin tl-ust water criteria. The .trust water criteria would then apply to the water below 
Milner and the iinpact here would need to be calculated. Mr. Ken Dunn said that, as he recalls, 
the reason for the "tiust water line" was to differentiate the areas in that anything down gradient 
froin the line had the potential to directly impact the springs. If you go upgradient from the line, 
it becomes so dispersed that if you had some development you couldn't tell where the impact 
was. With regard to the spl-ings, Mr. Dunn said that the fish faiiners, at least when he was 
director, in his opinion, were regarded as ground water users in relation to their use of the 
spiings and like all ground water users, they had to seek theis own water. If the flows went 
down, the fish farmers had to find water just as pumpers do. 

Represeiltative Bedke asked, having it said that the 3,900 cfs at Milner was not the Tllousand 
Springs flow and vice versa, then in the agreement was the lack of a connectionrecognized 
between the 3,900 cfs at Murphy and the spring flows out of Thousand Springs. Mr. Ling 
explained that, in his opinion, the ti-ust line was arbitraiy (Later he clalified that this word inay 
have been strong, that you just can not say 100 yasds on one side is trust water and Z 00 yards on 
another is not. That is not to say that there wasn't some data they used as a basis for the line.) 
and to be u.sed as guidance tool. He said that there was no discussion of management between 
ground water users above the line and how that affected those below the line. 

Representative Raybould collllnented that at the time of the Swan Falls Agreement, the state 
was still illanaging surface and ground water separately. Conjunctive managenlent did not come 
about until the Snalte River Basin Adjudication court mandated. it. He aslted whether, at the tiine 
of the Swan Falls Agree~nent, there any intent that the spring flows would be managed in 
conjunction with underground water or with surface water. Mr. Dunn stated that the spring 
flows and ground water were managed sepasately due to the fact that the state was not equipped 
to manage thein together. There was a feeling that the spring flows thernselves would not be 
protected from other development. 
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Mr. Ray Rigby coininented that the fear was that if Swan Falls was not subol.dinated, no inore 
development of propei-ty would take place. This was quite a shock. When Idaho Power reduced 
their necessaiy miniinwn flow from 4,500 cfs to 3,900 cis, the state realized that diffe: 1 ence was 
water that could be used to develop land. Ile adcled the "trust water line" was riot actually 
discused as pai-t of -the agreement. 

Mr. Kolie said that this discussion did come at soine of the public meetings in the Upper Magic 
Valley and Hagelman. Soine of the aquaculture interests caine foi:ward and asked what was in 
the agreeinent for them and were coilcerned that they were iiot protected. These interests were 
told they would have to rely on the public interest criteria and the legislative arena and the public 
process to protect their rigllts because the agreeinent conteinplated future development. 'They 
were told tbat the public interest criteria was going to be their future protection. There was quite 
a heated debate on this issue from both sides. 

Representative Etarraclough explained that in 1959, Moi-sis Lundorf, Chief of the USGS, took 
the inputs fioin each of the tributaiy basins along the Snalte River Plain up to Yellowstone and 
developed flownets. These were used to represent cfs in the aquifer and show quite a division 
between the flows fi-om the Idaho Falls area south and discharges in the springs from Blackfoot 
to Neeley. This is where the trust line came from. This was the best hydrology available at the 
time. 

Director Dreher responded to Mr. Duna's remarks regarding the spring rights being considered 
ground water rights. Director Dreher said that the Idaho Depastnlent of Water Resources did 
not issue those pennits and licenses as ground water rights. If that was the intent, that is not how 
it has been done. These spring water rights, just like the Swan Falls water right, were issued 
without subordination. 

Representative Jaquet asked what basis was used in telling the spring users they had to rely on 
the public interest doctrine to protect themselves. Mr. Kole explained that the environnlental 
coimnunity was very iilvolved in the process with Governor Evans office. Due to the federal 
component involved with Representatives LaRocco and Stallings, a conduit existed and the 
environnlental concenls had to be listened to in order to get the state and federal legislation 
passed. The basic belief was that the legislative arena an.d the shape of the legislation provided 
eve1-y interest group an oppoilunity to have a say in the eventual coinproinise. Representative 
Jaquet asked how the public interest doctrine has helped the spring uses over the last 20 years 
given their issues relating to the prior appropriation doctrine. Mr. Kolie said that despite what 
the paperwork says, these rights were administered by the department as ground water rights. 

In response to a questioil relating to costs from Senator Andreason, Director Dreher said that 
the cost of the adjudication has been about $70 inillion so far. If private hnds  are included that 
cost is closer to $80 million. 

Senator Stellnett inquired what the intent was of the relationship between trust water an.d the 
local public interest and how that would relate today to ai-tificial recharge in the aquifer. Mr. 
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Jones said, in his opinion, the intent was to list a number of criteria for allocation of trust water 
that gave eveiyone an opportunity to give input into the process. It .was their understanding that 
any potential use would be eligible and that the department would develop criteria that wou1.d 
Inore specifically direct what the public interest was. No particular interest was given inore 
iil~pol-tance than another. 

Represeiltative Wood aslced whether all of the water rights issued prior to 1984 have been 
identified. Mr. Rigby said that was one reason Idaho Power wanted adjudication and they were 
right. If water rights were going to be SLI~O:I-dinated, all water rights prior to 1981 had to be 
identified. Mr. Dunn said this number is not a moving target and that a claim to a water right 
has to be filed. The old constitutional rights have been identified. 

Senator Noh explained that the trust water was basicallj~ to be held by the Governor for the 
benefit of Idaho Power and the public based on the agreement. He aslted whether, d.ue to the 
Snake River Basin Adjudication, those trust water rights will need to be described. Mr. Dirnn 
said that it was his understanding that the trust water rights would be held in tiust by the 
Goveillor to 'be appropriated by future water users in the state and, once appropriated, it caine out 
of the trust and was just like any other water right. Mr. Jones said that was the intent of the 
committee. Mr. Liilg agreed with that. He added that the key is that those rights .would be 
s~~bjec t  to a call to meet the 3,900 cfs inii~irnuin flow. Speaker Newcsmb asked if a call was 
made by Idaho Power, would it only be on the trust water. Mr. Dunn explained that if the tiust 
water is appropriated, it has to be above 3,900 cfs at M.ilner because it is just water that exists in 
the river. 

Senator Noh asked what affects the minimum streain flow and what does n.ot. He noted that it is 
his understanding that the agreement stipulates that Idaho Power can lease water from the water 
balk or acquire additional water that is not part of the ~ninimuin flow. He asked if this is tiue of 
water that other people might acquire to use and send down the river. Mr. Duiln sai.d that the 
power colnpany can lease water from the upper reservoirs and release it down. It is then the 
wateilnaster's job to get that water to them at the Murphy gauge. If the power company leases 
water, it is water above the 3,900 csf. If the state or another entity wants to lease water to 
maintain the 3,900 cfs that is okay also. 

Representative Nielsen suggested that, if there is an excess of the 5,600 cfs in the winter during 
these times of drought, could that water be used as a diversion into the North Side Canal 
Colllpany for recharge while maintaining the ininimuln of 5,600 cfs. This would allow recharge 
to start now and then work up the plain as water becomes lllore abundant to get the recharge 
fui-tl~er up. He also suggested that, in the future, additional sites upstream could be substituted 
through daills or pipelines for Tdaho Power to use instead of Swan Falls power production. This 
would allow inore water to be kept further upstream to build up the Silalce River Aquifer and 
have that as the state's reservoir to maintain flow. 

Mr. Norm Young, former administrator for the Permitting and Regulatory Programs for 
the Idaho Department of Water Resolirces from 1977 to 2003, discussed the developinent of 
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the legislation required to iiz~plelnent the Swan Falls Agreement. He stated that this involved 
requireineizts for processing new applications for trust water and ~.eprocessing perilzits that lzad 
not been developed before proceeding with development. This involved developing the public 
interest criteria for real1,ocating trust water and for iuleinalting and inoratorium authority. 

Mr. You~ig noted that eveiyone involved, except FERC, tiizzely iinpleizzented the itenzs 
necessaly to inake the Swan Falls Agreeizzent effective. Due to tlze fact FERC delayed until 
1938, there was a period of time in which the Idaho Depai-tinent of Water Resources was not 
able to proceed uritlz processing pennits. 

Mr. Y oung distributed a packet of info~ination containing the policy and ilnpleinentation plan 
for processing w a t ~ r  right filings in the Swan Falls area, an announcement of int.ent to write and 
pronzulgate rules and regulations for water appropriation and request for prelilninary coinnzent, 
and a copy of the order signed by Keith Higginson regarding significant reduction. These 
docuinents are on file at the Legislative Services Office. Mr. Young stated that it is important to 
notice how the Idaho Deparhnent of Water Resources went from the agreement and legislation to 
the point of processing new perinits for trust water. He recalled as the notice of intent to adopt 
iules and regulations was issued, there were five public ineetiilgs lzeld and when the i-ules were 
actually proposed, four public ineetings were held. It is his recollection that these ineetings were 
not well attended by the public. 

The Idaho Depai-tinent of Water Resources asked for public coitnent in the announcetnent of 
intent to write iules and regulations that iizcluded: 

How to break the backlog? 
How to determine the order of processing? 
What should be in the requirements for timing and scope of information submitted? 
What factors me appropriate for consideration of the local public interest? 
What constitutes a significant reduction in water available to hyrdoelectric facilities? 

Mr. Young stated that the iules needed to define ti-ust water. The statutes and tlze agreement 
were riot specific on wlzat it was. It was his understanding at that time that trust water was any 
water in tlze Snake River ul)stl-eam froin Swan Falls over aiid above the ininiinuin flow but less 
than the water right. 

Mr. Young added that the source of that water also had to be identified. When tlze initial request 
for rulellzalting wenl: out, the departnlent said anything above Swan Falls Dain that gets into the 
Snake River is trust water. At the public hearings, .the people in the Upper Snalte River area said 
they were not a source of tlust water, that anyplace where the water is tributary above Milner 
Dam is not trust water; This question was add]-ess by the Legislature in 1986 that split the 
administration of the Snake River at Millzer Danl. In the fall of 1986 tlze lules were adopted. 

Mr. Young continu.ed that the two docuinents, the S 1180 contract and the Swan Falls 
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Agreement, were signed on October 25, 1984 and in his opinion the two are vely inuch tied 
together. The SI 180 contract subordinated Idaho Power's .water rights to 1982 or earlier. This 
contract settled Idaho Power's claiins versus the existing water rights upstream froin thein earlier 
than 1982 and provided for limited DCMI (domestic, coilzmercial, inunicipil, industrial) 
development. What was left was the hture developinerit. This is what the Swan Falls 
Agreement dealt with. If the Swan Falls Agreement was to fail, there is lagguage in it giving the 
ability to terl~linate the S1180 contract. The Supreine Court decision in 1982 affected not only 
future clevelopment but also water rights junior to 1901. 

Mr. Young coinrnented regal-ding earlier reinarlts that 600 cfs was the a n o ~ m t  to be used, wit11 
an 80,000 acre foot limitation. He does not believe that is what the agreeinent talked about. 
Rather the agreeinei~t maintained, or inanaged the river based on rninim~~ili streainflows. If you 
look at hydrograplls he provided in his handouts, at Murphy, if you were to talte the 
unappropriated water and store it, then release it you could keep the ininilliuin streainflow 
propped up. The ability to develop is not related to 80,000 acre feet or to 600 cfs, he believes 
those were viewed as being ininiinums. There is criteria for 20,000 aflyear, or 80,000 af every 
four years, but these go off into perpetuity. 

Mr. 'Young said that he is unsure whether the depai-tnlent started processing the applications that 
would ineet the 1982 date in the contract. In order to ineet the tei1ns of the contract, it had to be 
developed and. the application in place by 1982. He is unsure whether the department went back 
and began breaking the backlog or not. By 1988, when FERC finally becaie  effective on May 
28, the depai-hnent realized there was a backlog that needed to be dealt with. There were 3,800 
applications that were pending at that time as well as yeilllits to be reprocessed. He reminded 
the coi~mi-ttee that any pei~nit that had been issued prior to Swan Falls had to be reprocessed if 
proof was not filed on it in 1985. Each application had to be sorted out according to the 
requirements of the agreement, the contract, the law and the iules. For exanlple, applications 
that were filed in the non.-ti-ust water area and those filed in the tiust water area after 1984 were 
handled differently. 

Mr. Young explained that processiilg began and the rules and regulations had defined 2 acre feet 
per day, and then redeiined that to be anything sinaller than 200 acres, as not creating a 
significant reduction. As a result of this, the processing coil-unencecl with applicatio~is for tl~ose 
that had been in place prior to 1984 and applications for new developmeilt sillaller than 200 
acres. These smaller applications were handled first. Before larger applications could be dealt 
with, the issue of significant reduction had to be agreed upon. A mei~loranduin of decision and 
order in the matter of evaluating whether developing new irrigated acres would cause a 
significant reduction was included in Mr. Youilg's handout ancl is on file at the Legislative 
Services Office. This decision was based on two hydrologic studies; one postulating 20,000 
acres of development (and these were the 20,000 acres of pennits that were being processed) and 
the other using 196,000 acres (the total nuinber of acres for new clevelopineut in all of the 
applications before the depai-hnent at that time). The depletion was lull through a power ~noclel 
that the PUC had and conclucled that the iillpact on Idaho Power after 60 years at full 
development was one quarter of one percent. As a result of this, the director of Idaho 
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Departnlent of Water Resources at the tiine deteimined that there would be no significant 
reduction in hydropower from processing all of the peimits. Thus the department began 
processing all of the applications, regardless of the size. 

Mr. Young's handouts included a trust water status report dated J~lly, 1993, that sllows the 
nuillber of peilllits and acres that were processed from 1989- 1993. On May 15, 1992, the 
general n~osatoriuin was put on illost of southein Idaho and especially the Eastein Snake Plain. 
Mr. Young said that there has not been a lot of processing of new consu.inptive developi~lellt 
since that tiine. 

As the applications were processed, questionnaires were sent out to the persons seeking the 
pennits and depending on certain answers soine of thein were exempt from the processing. The 
total trust approved acres at that tiine was 45,588. 

Mr. Young noted that in t e~ms  of reallocating the tiust water the q~lestion was whether new 
water rights were being created or whether the rights were just being transfened. In his opinion 
there -was a problem with transfei~ing the rights because they were going from a nonconsulllptive 
use to a consuinptive use in most cases. In his opini.on these rights were appropriately assigned 
new priority dates to those permits for trust water. 

Senator Noh asked for an explanation of the discussion that toolt place regarding fees and use of 
the revenue from those fees to obtain a block of storage water that would be owned by the state 
to allow the state to be better equipped to meet minimuin strea-m flows in times of drougl~t. Mr. 
Young explained that the section addresses conjunctive management. The drawing of the tn s t  
water line had the effect of identifying for the canal companies where the ground water users 
were located that were potentially affecting the canal coinpanies water rigl.lts. In his opinion, it 
was inore than coincidence that petitions were filed by the canal coinpanies seelting to either 
expand water rights to include the nonbust water area or to have a inoratoriuin in the nontiust 
water area. The gsound water/surface water problem certainly seemed to be in existence at this 
point in 1988 according to Mr. Young. Those petitions were witl~drawn when the director at 
that time issued a policy that described how ground water would be treated in the non-tmst water 
area and how susface water rights would be protected, at least in a teinporaiy way, by not 
forfeiting or by a.ny other theory of law, losing their water rights to new ground water users if 
they did not. continue their protests. So that was put on hold until the drought that started in 
1992. To fui-ther answer Senator Noh's question, Mr. Young said that j t  was fairly obvious to 
the ilegotiators that the board was to obtai~ithis block of water to protect illiiliinuill s tseai~~ flows. 
As ti'ust water perlnits were issued, the department reserved jurisdiction to apply an annual fee 
for the use of that water if iules and laws were passed to allow that to happen. 

Representative Stevenson aslted whether the trust water is listed as a condition of the .wa.ter 
right in the adjudication or, whether the fact that the water is trust water shows up anywhere in a 
person's water right or license. Mr. Tuthill, Idaho Department of Water Resources, said it 
depends on the conditions of the peilnit or license and is reviewed in the acljudication. 
Representative Stevenson aslted about the priority date for t~ust water. Mr. Young said that 
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was an issue they struggled with. The qu.estion was whether the 1901 priority should be attached 
or should that date be the date of the filing for the unappropriated water because most people did 
not file for trust water. They filed for unappropriated water. Because they elected to treat thein 
as if they were for uilappropriated water, other than they added the significant reduction and 
public interest test, they are treated as unappropriated water a~ld have a priority date based on the 
date th.ey file. 

In response to a question fioin Senator Gannon relating to "significant anlounts," Mr. You~ig 
explained that irrigation, no matter how inany acres, was included.. He stated that as far as he 
knows, DCMI was not lcept track of. 

Representative Jaquet aslted how city use and semiconductor industrial use fit into the tiust 
water scenario. Mr. Young said that if DCMI proposed use was gseater than two acre feet per 
day depletion, that would be processed as tiust water. 

The next agenda itein was working group repoi-ts. 

Senator Geddes repoi-ted that the Beas River Worlting Group had not had a ineeting since the 
last ineeting of the regular coiulittee. He stated that the water situation is iillproving somewhat 
in that area due to some significant rainfall in the last few weeks. 

Senator Noh repoi-ted that at the last Eastell1 Snalte Plain Aquifer Worlcing Group ineeting a 
presentation was given by the Spring Users in that area. He noted that the group was focusing 
on areas it felt needed to be explored in order to reach some a.greeinents. The next ineeting will 
have a presentation from the Ground Water Pumpers in the area. 

Senator Noh added that he, Representative Raybould, Speaker Newcoinb and Clive Strong have 
been ineeting with individual stakeholders in the Eastel11 Snake Plain Aquifer area atteinlpting to 
identify what it will take to be able to make proposals to the entire group. 

Representative Stevenson repoi-ted that the Mountain Hoille Working Group inet on June 15, 
2004. This ineeting included a presentation fiom Helen Hatlington and Jo.hl Westbrook 
outl.ining how they treated suppleinental water rights and defined domestic \;\later rights. The 
ineeting included discussion on long-telm solutions that hopehlly will result in 
recoinmendations that can be made to the larger coim~~ittee. Representative Stevenson said. that 
due to the nature of the Mountain Hoine aquifer, it appears tha; seine type of cui-tailnleilt or 
reduction in the use of water will be necessaly. 

Representative Meyer repoi-ted that the Noi-t-h Idaho Worlting Group illeeting was held on May 
28,2004. A staff inember of a legislator in the State of Washington was in attendance at that 
meeting. Legal issues between the two states were discussed and it was deteimined that 
Washington can put a water call on Idaho in three ways. These include equitable appoi-tioiul~ent, 
congressional appoi-tionment and interstate coinpact. Mr. Clive Strong presented this 
infor~llation to the group. Water quality issues were also discussed as were ininilnuin stseaill 
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flows. The group learned that the last tiine the lniniinuin stream flow that has been set by 
Washington for the Spolcane River was met was in 19 17. 

The Treasure Valley Working Group did not have a ineeting to report on. 

Senator Noh reposted that a meeting was held with staff inembers of Idaho's congressional 
delegation discussing potential drought relief, expanded conservation reserve prograins and other 
potential land retire~nent programs that might fit into resolutic~ns of these issues. This was also a 
preplanning sessioil for an August 17 and 18 ineeting with USDA leaders. The ineeting will be 
hosted by Senator Crapo and Congress~nan Siinpson in Iclaho. 

Senator Noh said that at that ineeting they learned that federal payments for conservation 
resesves are based solely on average soil types within a county. The n ~ a x i i ~ i ~ ~ i n  expected 
payment from the federal level is relatively sinall in relation to what it would appear to be 
necessaiy to retire irrigated land. 

Senator Noh explained that discussion is ongoing with high lift puinpers in teinls of negotiating 
ways to find high lift pumping water. 

Senator Noh also notified the cormnittee that the River Governance Group, that includes the 
States of Oregon, Washington, Montana and Idaho, will be ineeting in Idaho on August 16 and 
17. Pal-t of the agenda will include a review of the Nez Perce Settlement and discussion 
regarding the Rathdrum Prairie Aquifer issues. Another agenda item will include discussion of 
water qualitylquantity iinplications of the Big Rock Creek milling operation in Montana that 
eventually affects Lake Pend Oreille. 

Senator Noh illoved that the ininutes fioin the May 6 and June 3 ineetings be approved. 
Representative Stevenson seconded and .the ininutes were approved unanimously. 

The meeting was adjourned at 2: 30. 
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Exhibit S 
Swan Falls Agreement 



.-.. 
Thi s .  ~ ~ i e e m e n t ,  i s  nade and e n t e r e d  i n t o  among t h e  S t a t e  of 

@ , Idaho,  by and t h c o u ~ h  t h e  Governor,  h e r e i n a f t e r  referred t~ as  
'. 'I S ta te ' '  ; John V .  Evans,  . i n  h i s  o f f i c i a l  c a p a c i t y  es Governor  of 

t he  S t a t e ' o f  Idaho;  Jim J o n e s ,  in h i s  .ofLCicia l  ca?ac/ky zs 
A t t o r n e y  G e n e r a l  : of the S t a t e  o f  Idaho;  and . Idaho bower 
Company,, a c o r p o r a t i o n  h e r e i n a f  t e . r  ref er red  t o  as  i'Company". 

. . .  . . . . . . . .  . . . . . 
L .. . ~ f  f e c t i v e   ate' . . .  . . 

. . .  . . 

. . . -.:. T h i s  Agreement shall ' t a k e  e f f e c t  upon' e x e c u t i o n ,  
e x c . e p t . a s  t o  paragraphsi7, 8,  and 11.: 

. . . . . .  : . . . . . . . 
. . .  

- . When . . ' the~part i e s ,  agree . o.n . c e r t a i n  a c t i o ~ s  t b  be. taken 
. . .. 

: 
. . .  :by . s t a t e , .  it .i,$ t h e i r  ' i n t e n t  t o  c0rnmi.t t h e '  e . x e c u t i v e  ..br.anch 

. . .  - . of Idaho s t a t e  gov.ernment, s.6lbject' t o  . ' c o n s t , i t ' u t i o n a l  and' 
. . . .  s t a t u t o r y  limitations ,. t o  take t h o s e a c t i p n s .  

. . .  . . . . .  . . . . .  . . 
. . ' 1 :  :. 

. . . .  . . . .  . '  . . - 3 .  . Atto iney  General .  . . . . 
. . . . 

. . .  . . . . . . . .  
. . . . . . . . .  . . .  ~ i m  Jones ' is : 2 ' p a r t y  t o  t h i s  ~ ~ ' r e e r n e n t '  s o l e l y  . by : .':, 

. . r .e.ison of-.: .his o f f i c i a l  : p o s i t i o n  as.'- counsel f o'r th.e . s t a t e  o f .  . ' " 
. . . . 

, . . . . .  . .  
- -  . . Idaho and  -:its agencies:. 'in Idaho  Power . ~ o r n p a n v  v'."- s t a t e  of 

, , 
- ~ d a h o , '  Ada . coun ty  C i v i l  :Case  No.  6 2 2 3 7  and Idaho Power 

. . .  
- .  Company. v;. Idaho- DeDartment o f '  Water Resources, Alia County ., .. 

. . . . . .  . . ..  . .  . . .  .. 
:. .Civil Case. No. 81375. 

.... , . . . -  
. . .  

. . -  '. 
. . .  . . . .  . . . . . . 

. . . .  . . . . . . . . .  . . . . 

. l -  . . 'When., . the parties " ' .  ag.ree.  t o  ': j o i n t l y '  ; r'gcokend a 
. . 

p a r t i c u l a r  :-'piece . --og :. 1 e g i s : l a t i o n  o r  a c t i o n .  : by., .. a n o t h e r  : 

e n t i t y , , . : .  e'a'ch.. p a r t y  - : a g r e e s  ' t o  . - a c t i v e l y  . . . .  and .':in' g'obd . f a i t h  . . ..- 

,supper t- . s u c h  . l e g i s l a t i o n ' o r  a c t i o n .  ' . ' 

. .,. . . . , . . . . . . . . .  ... . . . .  . . 
. . , . . 

I .  . .  . . .  
. ,  tie s t d t e  :shall ..enforce t h e s t a t e  hater ..:~l&.. and  s h . 1 ~  

. . . .  . .  :. 
. . .  . . . . . . .  

a s s e r t  . t h e  - : e x i s t e n c e .  o f  wate.r: - - . r igh t s  held. i n , .  t . r . u s t  by th - -  
I . .  

. ... . .. . . .  , .. . .  S t a t e .  . ' and that t h e  Snake ~ i v e r . '  i s  . . f u l l y , .  : app rop r i a t ed  a s  . . - - ;  

. . . . .  . . . . . . . .  needed.  to ."  enforce. t h e  S t a . t e .  Water p l a n , '  ' s t a t e  and, Company : 
. . .  . . 

. . . . . . . .  . . 
. . .' .shall '..not",. t a k e  a n y  p o s i t i o n  :.before the.  l e g i s l a t u r e  ,or .a,ny- , - 

. . . . .  . . 
. . . . .  : . ~: . , .c.ourk,.  board. o r  .agency ,which is . i n c o n s i s t e n t  w'ith.. t h e  'terns. " .  . . . . . . . .  . . .  , .  . ,  . . .  o'£: t h i s  agreement'. - '  ' . . .  . . .  1 '  . . . . . . . .  . . . . 

. . .  . . . . .  ::. . . . . . . .  . . .  . . . . 
. . .  , , . . . . . .  . .  . . 

. . 



szay of fur:her proces6k~qs mzil sevEa dzgs followln~. 
t h e  adjourr-menz of t h e  i r s r  Z e q l a r  Ssssiar, of  tke 
48th  Idabo Legislacure, esce?: as ta prese,rva=icn cf 
testimony gursuant t o  t h e  ldkio itules of Civil 
Procedure, completion of designated discovery f i l e d  by 
m e  State  of Idaho and dismissal of various defecCu=ts 
by Corngany. The State  s h a l l  d e s i p a t e  in  writin?,  
within f i z teen  (15)  days from the  execution cf ;his 
Agreement, those items of i t s  discovery tha-; musz be 
responded t o  by Company. Tbe Company sha l l  respond, TO 
those items of discovery d e s i p a r e d  by the Scaie 
wirhin ninety (9Q) days from execurion 05 t h i s  
Agr eemenz . 

B; The ?&tie; s h a l l  recpes*. the ~ e d e r a i  Energy Besula- 
- .  t o r y   omm mission .(sC) . o s t ay ; .  :any si&a.reFnat ~ O E -  :. 

.. related,  :decis.ions. in.' any .Company ,pro,jec.t, l i s t e d  .Ln 
. . 

. . ' paragra~h  . .  7 . ' ,  l icensing- '  .' or rel icensing --proceeelng peading ' im~lement s t i o n  of .. t h i s  . Agr eenent .excepe ss , 
.conternp'l aced. i n  .pazaqr.aph 12 o f  t h i s  A5re=menz :,, ' 'The 

. . . . parties . ' acknowledge, however, ' shar. ., , E R C  ,:, c o u l d  
... . . .  ~ndepezldently . . t ake  a c t i o n .  gr .ejudicial-  .go - t h e i r  

. . . . . . ' , interCsts.  and, i n  such event; t h e .  pa r t i e s  .rn&'ta.Le 
. . .  

.. .. . . .  .reason'&le;. .,.a.ctions, necessary. .... to  .grotecr, - t h e i r  
. . .  

. . .  . . . . : ,  in teresrs .  Surther; . .  the: State ..' shall,. not. .  f i l e  ,.,.=r.y. . . .  
, '.motions : t o  .intervene in. Project.. Numbers ,277.7 (Upger, 

' .  . . .  . . :  Salmon) a ~ d  2778. .(Shoshone : Fa1l.s) ;. nowever', -:. by 
agreein9 t o  this provFsion, . t h e  Comgany: i n  . .rezu.zn 
waives =y-' 'defense t o  ' the .timeliness of) 2' mo.t'ion c 3 .  

. . .. intervene caused by t h i s ,  A~reeaent In the. .  evest, '  t h i s "  . . 

. -  Agreement' . is  :no t ' -  . imslemented, . Compa.Ly' - i s  .no= 
.. : . . .  , ' .  . agreeing, howev'er., . t ha t  a motion. ' t o  .Intervene wquld. . be  

. . .  . . .  . . . . 
. . ,. 

: timely i f - . f i l ed 'now.  . . . :  . . .  
. . . .  . . . . . .  . . .  . . . . . . .  

. . : .:  . . . . . 
: .  . . 

The ' ~ a r t i e s , .  sha l l .  not attempt t o '  inf  
execs ive  :agency - of t h e '  .Un-ited S t a t e s  
par t icular '  position.. .regarding . subor6inat i 
Company . ' FEX~ ':licensing. <or. reI.icensi,n,g. 
pending implement ati t in of this  ~ ~ r e @ r n e n t .  . 

. : 

l.uenc6 . shy 
t o . , .  teke a' 

; The parties agree t ' o  propose a n d  su?por~;:'th~,,id?l.~w.l,lg 
1 egis 1 a t  ion. to: img,l.ement. t h i s  ..Agr.eenent : 



5 .  Func?ing Cor a generel adjudication of t h e  Snake River 
Basfn generally as set f o r t k  in i t  2 attache& 
hereto . 

C. . Estahlis.hment . . of  an e f fec t ive  water marke t ing  system: . 
. 

D. .-ding f o r .  hydrologic and economic studies, a s  s;et 
f o r t h  i n  " d i b i t  3 attached hereto.  '.. 

. . 

. . .  : .  

E. Allqcation of upon sa le  o f  utility proper ty :  as 
. :  set- f o r t h  inwd-kibi't ? attached hereto;,: . . 

. . . .  

: . F. '  imitations on IPUC jurisdiciion . as s e t  , forth in 
: Exhibit 5:attached hereto. . _ ,  . 

. . .  
. . 

. . 
~ulemaking.:. and ' ,mor a t o r  im' 
Department ;: -of Watey. Resources. 
' in Exhibit 8 attached here to .  

-aurhority'I.:. f o r  . Idaho 
genera l ly  as'  s e t -  . . . .  ' f o r th  

.. , . . . 
. . , . . . . , . . . . .  . . . .  

. . . . . .  . . .  7 , .  Corn~any. '~  Water Riqht .. .. . . . .  
. . 

. . 
. . .  . . 

. :. . . ' . . . 

1 S t a t e  and Company agree that. ' ~ o ~ a n y ' s . ~  water .: r.icjht 
.. shal l . - -  be... as" .fol lows (Bracketed :names. used below : refer to 

. . .  . , . . . .  
. . 

. . . . . . . . .  . . .  -. . . . . .  . Comgany projects)  :. . . . .  . . . . 
. . . . . .  

. . 
. . . . . . 

A .  . s t a t e  . water' ~ t i c e n s e - - . ~ u m b e ~ s  '3'6-2013 - - ( ~ h o u s a n d - . ' .  
' Springs)., . 37-2128, & 37-2472 :&(Lower' Malad)., ' '  37-2471 . 

-< (Upger -. Mallad) , 3.6-2018:.-(Cleai: ~ a k e  ) ,  .36-2026 '(.Sand . '  

' ' S g r  ings) ; . 02 -2057  .(Upper Salmon) , 02-2 O o XA.,' o 2-20 o LB , 
.02-2059, :: 02-2060 -(Lower Salmon), 02-2064 ,-' .. 02-2065. .. . . 

': .-.(Bl.iss , .. 02-2056 . -(Twin - F a l l s  )., . 02.-2036'-.. -(Sho,shone .. 
. . .  

I .-. F a l l s )  , 02-2032.; 02-4-000, 02-4001,  . 'and.:: Decree; Number. . . 

. 02-.010'0 L(Swaa.. ,Falls.) entitle.:. the'' Company'.:,to:-' an'.. 
. . . . .  

. . unsubordinated right of 390 0: c : . f .  s .' average d a i l y  ' flow .. 

. . : -from Agril .l '.to, October .31, ---and 560.0:.. :'c..f. s.: 'average' 
- - d a i l y .  flow f r o m  November !l t o  March 3 1;:. both to;.: be 

. measured .. - a t  the  :. Kurphy U. S .:G . S .' - -  'gauging'.- , s t a t i o n  
:immediately below Swan ~ a l l s . ,  These '::globs-' .,are.?- not : . .  .. . . 

. . .  . . .  subject t o  depletion. . The Murphy gauginq- , s t , a t ion . -  i s .  .. 
located:' ,at: l a t i tude  43" 17' 3.1", ' Lonq.itude .$16" 25 ' ] 

. . IZ" , i n  .NWL/INE1/4SE1/4 .:of section 3 5  in. Township, 1. 
. ' . South, Range 1 West, Soise Hetidicn,.; Ada, County 

. ' . . ~ y d r o l o g i c  ..unit . 17050 103, .oq ri.ght bank.' 4 , .2 . . : ,  miles, 
. ' downstream 'from S w a n  ' F a l l s  , ,  Power p lan t ,  .-7.. 5:  miles. HE' . , 

. . . of Murshy, ' . .at 'river m i l e  453. '5,  . . . . .  . , .  . . . . .  . 
., . . , . . . . . . .  , : . . . . . . . . .  . . . .  . . . . . .  . . . . .  . . . .  . . . . .  . . . . 

: 

. . ... . . .' - 8  . ; ~he:: . :~&npan~s 'is: : also entit led t : ~  use':.the' fldw 'of., .the 
. . .  : . . " . . .  
Snake River. a t  i t s  f a c i l i t i e s  ,' .to ' the . 'extent . o f .  .:..its- 

. ,. 
. . 

. , . actual beneficial use butl:not to,. exceed :those"'amounts 
., .. . : 

' . s t a t e d  i n  . Sta te  . Water .  License . I  ' Numbers 36-2013 
. . .  : , 

. . 
. . . .  

. . .  
. . . . . .  . . .  ... 

' 

( Thous.and . Springs) , 3 7-2128 .&, 37-2472':: -(Lower 
. . .  Mal ad) , . . , . .  . . . .  . , . . . .  . . . . 

. . 



. . 
. . 

37-2471 (Upger. Malad), 36-2018 ( C l e t r  Lake) ,.. 36-2026 
( S a n e  Spr inqs )  ;O2-2-057. ('Jpper : SaImoa) , ( 02-2OOlX, 
02-20013, 02-2059, ',O2-2060 . .(Lower Sa.Lrnoc), ".,O?.-2064, 
.02-2065 (Sliss), 02-2056 (Tr~iz , s , . -02-203'6 
(Shoshone a s )  02-2032,. '02-400'0, ' 02-4001, .and 
Decree Number 02-0100 (SwaE Falls) I -  but sucn right.5 $2 
excess . of the moun ts  s t a t e d  i n  , i , ( A ) .  . :shall be 
subordinate t o  subsequect' benefi'cial . u2s t reaa  uses 
ugon approval sf such. uses b y - ' t h e  State i n  accoreance 
wish Sta te  law unless the denletion violates:. or :.will . 
v io la t e  p a r a g r a ~ h  - 7 (A ) . .  ~ o m p a n y . . r e ~ a i n s .  i t s  righ-, t o  : 
contest  any , a p ~ r o g r i a t i o n  .,of water i n  acc5rdmce wirk 
Sta-ce law. ' .  Company ' further ' r e t a i n s  che 'right . r o  ,: 
conpel .State TO ' - ' t ake  .reasonable sfeps . t o  " insure the 
averag;e d a i l y  flaws establ ished ,by . th i s  Agreeneny-" a= 

' . the  . Murphy U.  S . G . , S ,  gauging ' scat ion:  . Average .I ehily 
f low,. 'as used. h e r e i n .  shall be based uuon actual. flow 
conditions; thus, any f luccuat ions resulting from tne  
operarion of Company f a c i l i t i e s  s h a l l  not be 
considered i n  t h e  calculat ion of the  m i r r i a u n  6ai l -y - 
,stream flows, .sec f o r t h  here in . .  This- .par:zq.repn.~.shaI 1 

. . . .  . . : consti ' tute a. subordinatioo condit  Yon. . . . . .  
. . . :  . . . . . . .  . . . . . . . . .  - .  

. . . .  
:, 

. . .  . . .  . . . . 

The ~ o m p a y ~ s  r i g h t s  i i s c e d  i n  nEiae.iSr apn Z ( A  j knd - 7(3) .: 

.. are..' a l so  .-subordinate t o  t h e  .uses ..,..of t h o s e  ..:. perscFs,  
.' dismissed f.rom.'- Ada -.Counry Case ,.'NO. ,8137 5 : ; p u r s u a n ~ .  t i  
t h e  contract ex.ecute& between the.., Sta te  '-and Corn.~any 
irnglementing. . . the're.rms of 1.C.: S§ 61-539 and. 6.1-540. .. 



8 ,  Damaaes Waiver 

Company waives any  claim a g a i n s t  '. the S t a t e  o r  i t s . ,  . ,  

agencies  f o r  compensation o r  damages ..it nay h a v e  or t h z t  . 
. 

may a r i s e  f rom any diminution in wate f  a v a i l a b l e . :  t o  Company . ' 

a t  i t s  f a c i l i t i e s  as a r e s u l t  o f  t h i s  Agreement. Company. 
waives any claim for  compensation-. 'or. damages from- +ny use  

. .  
. .  a p p r o v e d  by t h e  s t a t e .  i n  accordance.  w i t h  paragraph ; 7 B .  

Company r e t a i n s  - i t s :  right t o  . seek . i n j u n c t i o n s ,  
compensation, damages, o r  ,,o.ther' roLieC from a n y .  f u t u r e '  .:,. . 

appropr ia to r ,  a s  d e f i n e a  i n  paragraph 7 (8) , whose use - o f .  . .  

'water v i o l a t e s  o r  . w i l l , v i o l a t e  t h e '  Company's. water  r i g h t  o f  . . . . . . .  

: ' 3 9 0 0  c:f.s.- average d .a i ly '  flowy. from A p r i l '  1. t o  Oclober. 31,, : 

.and 5600 c .6.s .  average d a i l y  f low, f rom November l . t o  Narch , , 

31, a s - .  measured. at.;.. t h e  Murphy 'gauging s t a t i o n , -  and. a l s o  .,. . :- 
r e a i n s  its r i g h t s  . against: t h e  s t a t e "  and its a g e n c i e s  a s  ,, . 
set. out;. .in paragraph 7 (B) . . .  . . 

. . . . .  ... . . .  

. . 

, .  ' . '  9. ':" propbsed ,1180 Contract . :. , . , , . . . ,  . .: . . 
... ~. 

. . . . 

. . .  . . .  . . .  . . . . . . 

. . 
'The p a r t i @ s  'acknowledge t h a t  :the ~overndr and ' t h e  , :'' 

. . 
. . . .  Company have . f i n a l i z e d  t h e  t e r m s  ?.f a "con t rac t : .  t h a t .  would ; . . .  

'implement t h e  p r o v i s i o n s '  of: -Senate " B i l l  . 11 80. .'-of . the  , .  F.5.r.s.t. 
. .  > . . .Regular Session :' of, '  t h e  Idaho L . e g i s 1 a t ~ r . e ~ .  p r e s e n t l y -  : - "  

. . . .  " " codi f i ed  :as 5 5  61-534 -'a,nd 61-5.40 . .. ,. .Idah,o.: .. Code - . , .  .which . i s  'being.- . - - .  
. . -.. executed 'on- ' t h i s  date .  . . . . . 

. . . .  . . . . . .  . . . . . . 
. . 

"  he " agr&.e. . ' ihat  t h i s  : hgteement r e p r e s & n t s  a n  - 6  

attempt. ko ~~compromise"'.'periding l i t i g a t i o n ,  . and .it '- shall .no.t,: 
be' cons.idered zan.:,.admi;-ssion,' ' waiver., 0.r ' -  abandonment of, any: ' 
-issiie, of f a c t  .o.i: :, law. b y '  any ' .pa r ty i  -'and.: no p a r t y  w i l l ' .  a s s e r t  ' .. 
. o r  contend t h a t  'parag<aphs. 7 ,  , S ,  and .Il: .have ' any l e g l -  .. 

ef feet--,  u n t i i  t h i s  .Agreern&nt . : ,  -is . impleme~ted-  by .: t he -  ., 

. . accomplishment of ;the a c t s  . .described"in.  paragra+h..L3. : ..:..:'... 
.' . . . .  ., .. : , . 

.. ' 

..: : : . . .  . . . .  : . . . . . . . . . . . . . . . .  . . 
' s t a t u s -  of.  tat= water  'P lan;  " . . .  . . 

. . . . .  . . .  . . .  . . . .  . . . . . .  . . . .  . . ' ,. ' .  : . . .  . . .  . . . .  ' . . . . . . . . . . . . . . .  
. . . . . .  . . .  . . . .  State  .: and Company '--:agree.'. .'tlidt', t h e  sesofiut ion.  o f .  

Company's :water - . r ights  and .. re.cogniti:on- t he r eo f , '  by'- S t a t e  - . '  . 

. .  . . . .  . . . . .  1 .: .- . t oge the r '  with . the'."' Idaho S t a t e :  Water P l a n  provide. .  a sound 
comprehensive"' p l a n  f -or' , the  .-:management . of .th'e,,:,..Snake River ..:: 

.. .. ... ' watershed. T h u s ,  t h e  . : 'parties  .acknowledg.e.'..'. t h a t : . - .  , t h i s .  
. . .  Agreemen.t,. provides.  .. a .. #plan.-, .  'best .: adapted. '  ' - t o  :.: develop,'. . 

.conserve,. and. . u t i l i z e .  the '  'water , resources ;  o'f , . the ,region: i n  . . . .  
. . . . . t h e .  'publ ic  i n t e r e s t . :  , Upon . '  . .imp1 ementaki.on I 'of ., this 

agr'eement, . s t a t e  and:'-Company, . w i l l  present .- - t h e , ;  1daho s t a t e .  ;. . . . . .  : ,Water 'plan', and.. . th is ;  document ,to. ,FERC as a : .  c.omprehens.i ve -.-.: 
. . .  . . . . .  plan.  for. t he  mahagement' o.f t h e  s n a k e - ~ i v e r '  Wa.tershed .::, .j . . .;..... .. . .  

. . .  . . . . . .  .... . . .  . . .  .:. I . . . . . . . . .  
. : 

. . . .  . . . . .  . . .  . . . . .  . . .  . . 



A .  Within 45 days of the execution sf t h i s  Xgzeenerr-,, 
- Comgany shall f i l e  appropriate,  pleakizqs 6 r ozhe r 
docunen~s w i t h  .the- Idsho P u b l i c  U t i l i t i e s  . ~ c m i s s i o n  

. ( IE'UC) , . t o  . obrain ,.'in order , .determining t h a ~  zhe. 
.execution and implementation of t h i s  Agreement . 'is i n  
t h e  pub l i c  i nze res t ,  and does nor cor,stItu~'e a3 
abandonmerrt; relinquishment or t r a n s f e r  o f  . utility. 

. .. property. ~ucn... .pL,eadings 'or other ;:documents . shal l 
a l s o  provide . c h a t  the-  oraer  shall s t a t e .  - . tha t  .- azy 

' e f f e c t  upon . the Compmy' s hy8ro . generazion resillifnq 
f ram .execution- a d .  img1ernen;at ion ' of c h i s  Acj.zeemenr: 

. . .  .. s h a l l  not be grounds now . o r  -. i n  .... .the f utuqe f o r .  a 
f i n d i n g  or .an order .  zhac t he  Corngany , s rate '-bas.@ o r  
any parc' thereof i s  .overstated or. - tha t  any porzion or' 

. -its e lec t r i ca l , . .  plant in. s e r v i c e  i s  rib' l.or,ger used 2nd 
,useful or nor. devoted . to  gublic. service,, r+or .wi l l , such  
effect .  upon .the Company' s hydro. gener arion: be gromcis 

. . fo r .  a fineing . or : an: order. 'reducing . the Comgany ' s 
present , o r  . f u t u r e  revenue - requirement or  ar.y ,,?resent . . .  

. . 
. . 0.r'; f utur ,e  .:rate-,: cay i f f  . . . .  , scheciule or .  ch+r~.e'... . . . . . . .  . . . .  . . .  . . . .  . . .  . . .  . . . .  . . . . . . . . 

. In, h e  .event-' the IPUc ' . b e s  . not ' i s sue .  ai order 
. . . -accegtable ..to- =he parties;;.,the p a r t i e s . .  w i l l  ,seek 

. . . . .  a '$grpgria~e '  renedi-a1 : I.egis l a t lon . ,  . . . . . . . . .  . . . . . . . . 
. . .  . - , .  , . . . . .  - .  . . . . . . 

. . . .  . . .  . - g .  . . .  ;',.i.,'.':..".wibhin' - L forty-f i~i? '1 4'5 j days  of '  t h e  execur  For 'OE. 
t h i s  Agreement ,- t h e  Company . sh+l l  f il'6 wit5 T 3 . C  

. . 
. . .  . . 

. . . . - . . - - . , .  -.a.;request - , f o r  . . 'a- cieclararary-.'.ru1i1lg. tbap :the 
. . .  . . 

: . i.rng1,ementatio.n o.$ ..this ' s.grement-'- .'. essuies. a-. 
' - s u f f i c i e n t  suzpiy :of 'wate-?.:.for--: ,Pro jec t  Hunbers 

. . .  . . 
" i 9 7 5 : . : . ( ~ l i s s ) ;  2061'~'(~ower~.'S'a~mo'n).,.:2777- (USger 

. . . .. . Salmon) ; 2055 ' (C.. J.'.'. Strike), -277.8 - (Shos'none . ~ , - 
. . Fal l s ) : , .  18 (Twin F a l l s )  , 2726 (-Uppez ..-and L o w e r  . 

. . . . . . . .  Malad) , u l d .  503.(.Swan f a1l.s 1'; . . .  ... 
. . . . . . . . , . .  . . . . . . .  . . 

.i$ . : ' ~ i t h . i n  fbr ry- f ive  (45)  days of irnplem@ztation o f  
this- ' Aqr eenent ,: t h e y  Comparsy sha? 1 . submit .. : t h i s  

. . .  
. . . . . .  Agr,eement, -=d the, consent 8ecre.e t o  ::rTRC ' i n '  ehe - :  

. . ,. :proceedings for - ,  r e l i c e n s i n g  o f :  P ro jec t  Numbers 1.8 
. . : . -(Twin F a l l s ) ,  and' 5 0 3  (Swan Fal ls . ) .  and the. s t a t e .  

:and 'Company sha l l  . . -  request t h a t  . -  F m C  r.eco.mize 
thi.5 Agreemeat 2s:: .a . de$inltion o f ,  :he ;Corn?eny's 

:. . . . .  : " wac.er r ight-s in;- t5o.s-e j:pr oceedings .: : ~. . . . 



. . L q  

. @ .  " 

~~2.;- submit. this Agreement co . -  --c. ir, t h e  
: r e l i t ec s ing  proceedirig, a d  t h e  S ta t e  and ~ c m ? . k y  
shal l- . r eguesz c h a t  rTRC. recocrr,ize this Xqreemeat 
.ss a der ' init ian of the Cornpaxyt s . . . .  water right i n  

. ; =nose proceedings ,. . 

. . c .  Tha ~ove rnc r  .md Attorney kenera1 ' on . behalf o f  t h e  . . 

. '  S t a t e .  and -its agencies : sha l l  .seek- in tervent ion i n  
- sugpar t  of; the Company's efforts. before..  t h e  ,I?UC- and 

.. F+C, and s h a l l  act ively -support.. the issuance of. :  
acceptable.  orders . .by. .both Cemiss ioni ,  : and shal l . ,  

. . .. provide' authorized witnesses . t o  t e s t i f y . .  in . ' :  t h e  .. 

. . :  . . . . . .  :. . . .  . . .  .proc.eedings' a t  t he .  request. of Corngany i: , 
. . 

. . 

. . . .  . . . .  :. .D. 'company - s h a l l ,  i f  necessary;, f i l e  a w o p r i a t e  
. . 

. . .  . . -  - . pleadings: ox. other  .docurients. with ,, t h e .  Public U t i l i t y  . . . .  
. . .  ' ~ommiss:ioner of Oregon for .  an . order simiLar -co. t h a t  

. .  % stated' in: .par.agraph .-12(~) ., . Such ' f i l i n g ,  -if necessary, 

. . 
. . .  . . .  s h a l l  be: . . done within . . for ty- f ive  ' ( 4 5 )  . days ' o f  . t h e  . . .  - .  

. execution o f  t h i s  Agreement. 7 . . . . . . . . .  
. . 

. . . . . . . . 
. . .  -. - 

13 ! . -  condit ions .on ~ ? f  ectiveness . . .  
. . . . I .  . . . .  

The. .pro,vis~ions o f  paraqgaFhs 7 ,  : 8,  . .  
bindins. - and . e f f e c t i v e  u n t i l '  . e+ch 
condit ions have been jmpl ement e.6 : .,:. 

. . . . . .  . . .  . . . . .. -. 

and 
o- f 

1 1 s h a l l  n o t  be 
: the fol lowirrg 
. . . .  . . 

. . . . . .  
. . .  

. . .  
. . . i . . Amkndment o f  the s t a t  6 water ,  pian  ..to imDlem&n< . . -., 

.: . .  
. . . . . . . . -'the. . . .  provisions, s .of - E x h i b i t  '6 ;. . . . .  

. . . . .  :. 
. . 

. . .  . . . . . .  . . .  . . .  . . 

..,: 
.. ., > L  . ' .  . i i  .. .: ;-;- ~nactrnent ' 6 o p t h e  ; . .  ,.:- . . . . . .  l e g i s l a t i v e  . . program, out l ined  , . . .  in. :: 

. . . .  . . .  ., . . . . 
. . .  

. . 
. . . . . . . . . . . . . .  . . ' .. 

iii. :: 
. . . .  . . 

I ssu.ance . b f  a n  ',a?gr:+r 
f o r t h .  , i n  .paragraph - .  

appr opr L at'e legis la t ion.  
se t :  . . . . . . . .  - .forth in, Exhibit 1'5 ;. 

. . . .  . . . . . .  

i a t e  order 'by I F U C , : ~ ~  
12 (A) , or - enactment ,,, 
by -the - S t a t e .  -of Id&o., 

. . . . .  . . .  . . . . 
. . . . .  . . .  . . . .  . :.. . . .  . . . . .  

. iv . '  Issu.ance of' azi :apprbpriate. o r d e r  by , m c  i n  a'  .. 

'."'form acceptable . t o  the p a r t i e s  . . .  . .  as.,' .set . '  out i n  
. . . .  .paragra;ph.,12(a) (i) ; , . . . . 

. . . . .  :. . 

. '  . . . . .  . . . . .. if , ,  .< 

. .. v .  . ~ ~ i s r n i s s a l  wi th:  : p re jud ice :  pcoceeding. 
. . . . .  . . ' . pending . . . .  before th'e- ,IPUC in Case No.. . . .  U-10 0 6-124';. 
.. , 

. . . . .... :. . . . . .  . . . . 
. . . , .  ., . . 
. v i .  . . 1ssuancy:of : a n  a p p r o D r i a t e o r d e r  b y  the : ' ~ ~ & l i c .  

. . .  U t i l i t y  . .  Cohis:si:one'r.. 1 of 0-regon. . . .  .if. :.. Company . has . . . .  . . . . . . . . . . . . .  . .  requested..one.;, and. -':- .: '.;:.. , .  . . . .  
. . . . . .  . . . . . .  . . . .  . . . .  . . . .  . . . . .  . . .  . . 

. . .  . . . . . . .  . . . .  . . . . .  . . .  . . . . .  
. : . 

. -. . . . . 
. . .  

. . 

. . .  . . .  . . . . .  . . . . . . . . . . . . . . . .  . . . . . .  . . . . . . 
. . . .  . ' . .( .. , ' .  

. . . . . . .  
: 

. . . .  . . .  
. . 

. . . .  
. '  . . . . . 

. . . . . . . .  . . . . . . .  .. . . .  . . . . . . 
. . . . .  . . . .  . . .  . . ., . . . . . .  , . , . . 



v i i .  Enactment by the ' S t a t e  of Id&o cf s u S c r d i ~ ~ t ~ c ~  
Leqislatj.cn,- as set forzh in-.Zi?ibizs 7X and 7 3  

- 
' artached t o  this Agreement; - -  

B. In t h e  event .any o f  ' these  'conditiozis are not iinple- 
. . 

. . mented, or  s ~ o u l d . .  this A g r e e r n e n e  be t e r m i n a r e d  as  Zro- 
. . . . . . , vided is paragraph . 1 6 ,  then t h i s  kqreemene . s h l i  be 

v o i d .  , "  . 
. . . .  . . 

1 4 ,  ~utboritv of De~artmext". of Water ~ e s o u r c e s  ad, 16aho wstei.. 
. . Resource 3oard NoCAffecred 

. . 
. . ' .  . 

This Agreernent. s h a l l  not  b e  construed +o Timi; o r  
. . .  . 'interfere.. w i z h . .  . the a u t h o r i t y ,  =d duty of ' t h e  izaho 

depart men^ of -,Water Resources o r  t h e  Idaho. Water Resource 
Board - to ,  enforce and a b i n i s t e r  any of t h e  laws.-.- of-. -,he 

- s t a t e  which . . .  it i s  .authorized $0.. enf orce ' and  .a&nfnis=er, ,  
. . .  . . 

. . . : ' 

. -  - ..' 15 ;, , . . -  Waiver ,' Xo6ification or &enbent - .  ." 
. . . . 

. . .  . . . . . . . . ,  . 

. . 
' . -No.. waive=; modif.icafion, . or -  . mea3nen'c of ' " ~ 3 1 %  ' 

greeneat ..or 'of any.. covenanes ,. conditions ,- - or' 1 imicatians. 
. ... . h e r e i n  -contained., .shall. be valid unless i n  wr ,$ t  iag. Culy 

.'.executed. -by .:=he part ie 's and the.: par2ies : Furcher agr-ee:. tha-, ' 
the  ~ r o v i s  i.ons : of,. Ahis. section -may not be. waived, -'modif;Le~, 

- o r  ake r r t i ed ' ex~e~ t  as he'rein set f o r t h . .  .. . . . . .  
. . . . . . . .  . . . . . . 

. . 

. . . . .  
. .  . . . . .  . ' . .This :Agreernenc ' s h a l l  : terrn'inate ubon ,.'the f a i l u r e .  ts 

. .  . . . . .  ... . . sa t ' i s fy  ..my of t h e  cond i t ions .  sr'ated i n  'garagr  apn -13..  he' 
. . .  . . 

. .  . . - - -  . - . . , - ~ a r t i e s  .- sha l l .  neet . ' -  on . May . 1.5, 198.5 , ' t o  det.e.rnir,e 5 f  t he  . . . . . . .  . . .  ' contract  shal-1, be- continued or  terminate8 ., - .  . i '  . . 

. . . . . . . .  . . 
. . .  . . .  

. . ..... . . . .  . , . ~ h i s . . ~ g r e e m e n t  i s  c o n t i n g e n t  upon c e r t a i n  eaecfments 
. .  o f '  law -'by the - S t a t e  and.  ac t ion '  .by the Idaho ,  Waser Resource . 

..Board. ' Thus, .within this. ,  A g r e e m e n t ,  refe.rence, is, ma6e t o  
. . 

. . s . c a t e  law i n  def ining resqec t lve  '' r igh t s  ulc ob1iqa';ions of 
-. : t h e  ' oart . ies  : Theref ore.,. . '  upon ' imglenen.taziolx . of , t h e  

conditions cant ained in- paz.agrapn 1 3  , any sujsewezlt f i n a l  
order by- a court of .competent .. ju r i sc i ic t ion ,  1 , eg i s l a t ive :  

;. enactment or. :':ahinistrat'i,ve-;ruling shall . n o t  -affecs .-the. 
' . '  , v a l i d i c y  of t h i s  Agreemen:. . " . . .  . , . : . .  

. . . .  
. . . . . . . .  . . . . .  . . .  . . . . . . .  , , : . .  ~. . . . . 

. . . . .  
. . 

. . .  . . .  . : " . . . . 
. . . . . .  . . . . .  . . . ' .  . : . . . .  . . .  

. . . . 
. . .  . . : .  :. la,.. , ' ~ u c ~ e s s b o ~ : ~ ~  : .. ., . . : .  . . . . . .  

. . . .  . .  , . . . . . 
. . . . .  . . .  

. . 

. . . . .  
. . 

. . .  
. . .. ,. 

. . . .  - , . . . . . . . . . , . . , .  . . . , . .  . . 

. . . .  . . .  - . ' . '  a he -provisions. oi . t h i s  ~ ~ r e e m e n t  . ': shall 'bind- 'and'  inure 
. ' :::* . 

. ' , 

t.0 ' t h e  benef i t  o f  theiesgecxive succOssor,s : .  ass.iwils . . . .  . . . . .  . . . . . .  , . .  . . .  . . . . .  . . . . . . .  ; t h e  _oariies ;.. . . . . . . .  
. . .  . . . .  . . . . .  . . 

. . 

. . .  . . .  
. . . . . . .  . . .  

. . 
. . . .  . . .  

. . , .  . 
. . .  . . .  I .  . . I .  ' : 

. . 
. . .  

. . 
. . .  . . .  

. . 

.... . . .  . . . . . .  . . . . . .  . . .  . 
. . 

. , : . . 

. . .  
. . 

. . . .  . . . . .  
. . 

. . . . . .  
. . . . . . . . 

. . . . .  

: . . .  

. . .  

. . 

. . . . .  . . . . .  . . . . .  . . . . . .  

I 

. . . . . . . . . . .  . . .  . . . . . .  . . . . . . .  
. . 

. . . . . . .  

. : . . . ,  . .  

. . .  .... . . . .  . . . .  

. ,.. 

. . . . . .  

. . 
., .. 

. . .  

. . . - 

. . . .  

. . . . : -  a -..:.. 

. .  . . .  

i. 

. . . . . .  . .  .. . . . . .  . . .  . . . . . . . . . .  . . . . .  

. . . . 

. . .  . . . . .  . . . . .  . . .  . . . . . . . .  . . . . . .  

. . 

.. . . . . . . .  . . .  . . .  . . .  . . . . . . . . . . . .  

. . 

. . .  . . . .  

. . . . 

. . .  

. . 

. . . . . . . .  . . . . .  

. . 

. . . . . . . . . . . . . .  

. . . . 

. . . . . . . . . .  

. . 

... . . . . .  . . . . . .  . . . . . . . . .  

. . 

. . .  

. ., .. 

... . . .  . . .  

. . 

. .  . . .  . . . . . . .  .... . . . _ . .  

, 

. . . .  

: . 
: . .  

. . . . . . .  . . .  

. : 

. . . . . . . . . . .  

. : 

. . . .  

. . 

. . . .  

: i .  

. . . .  . . . .  . . .  . . . . . . . . . . . . . . . . . . "  . . . . . . . .  

. . 
., : . . 

. . .  

. . 

. . . . .  

. .: 

. . .  . .  : . . .  . . . . . .  . . .  

. . 

. . .  . . .  . . . .  

. . , .. 

. . . . . . . .  

.: . 

. .  . 

. . 

. . . .  

. . 
. . . . 

. . .  . . . . .  

. ., .. . ., : . . . . . . .:. : .. . . . .: ,. , ' : , : . . . . . . 
. . , .  . ...._ : . . , 

. . -. . . , , .. , .i . . . . . - , . . . 
. . . . .:; :. . ,  . . 

_ -  : 

. . . . . . - :  - . , . ., .. 
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. . . . . . . . . . :  . . 
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. ,  . . . ' . _ . . .  . :  ,. ' . . :  ' . '  . 
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This Agreenent sets forth a l l  the coven=ts, promises, 
?revisions, agreements, .conditions, and under-szwdings 
between the parties and there are no covenants, g r o v i s i o r . ~ ,  
promises, agreements, conditions, or understandings, either 
oral  or written between them other than are herein set 
forth. 

2 0 .  Effect  of Section Headinus 

. h e '  r ect ion ' beadings agpearing in t h i s  ~ ~ r e e m e n t  
not to: be 'construed- as -int 'erpretations of the' t ~ x t ,  but 
. inserted for convenience and f eference only. 

are  
are 

. .. . . 

This ~greernent ' is executed 
t h e  four ( 4 ) Agr.eernents with ' an 
party shall be . ..a . or ig inal .  ; 

i n  qua2rupl ic i te  .' 
o r i g i n a l  s i ~ a t u r  



-,mrnr m ,  
.-.A -2 - . 

. . . . 

( S e a l  c'f  t h e  St a c e o f .  l&L?o)  ,. 
JETE T, CZNP--USA. . . .  

secretsry of. S t s t e  . . 

. . ' .  : . . 
. . 

. . 
. . .  . . 

. _ .  . 32ul L .  ~aur.e&i,  : as s e c r e t a r y  :of Idaho . 'B ,~wee ~ s l i ~ a r y ,  . . .  
. . . .  - . . .  s XsFne Cor-,o?+tion,, hereby c e r i i f i e . ~ '  as :follows:,.. . 1.: . . . . . . . . .  . . .  

. . .  . . . . . . . .  :. - . ( 1) '  ha= t h e  cdrpoirte sez?,  . o r .  f a c s i m i : ~ e  t h e r r ~ f  . . ,, .. 
. . . .. . . .. : e5f ixed to' tbe inszru!ent is.. i n  f set.. . . the . seal  o f  : =he' 

'. corpor aiion,. , og :a ' true f acs'irni le thereof, 2s:. the,,,, case 'zay 3e ;. 
and . . . .  . . . . . .  . . . . 



. . 

FETE T, EXARRUSA, B S  S e c r e t a r y  of ' § a t e  of  the  ' S t a t e . . ,  . .  

of Idaho, hereby cart if ies as follows: 
. :. .. . . 

. .  ... 
. .  ~ 

That. the State.. of Idaho . sea l ,  ' '  or - f a ~ s i r n i l e  
thereof, affixed. t o .  'he , instrumeat is ., in ..fact ehe, 
seal of the S t a t e  of Idaho, -or a true: fa~simile 
thereof., as. the case may be; and' 

That the  o f f i c i a l s  .04 . the s t a t e  '. o'f ' ~ d a h o . . ; :  
esecuting .the . Instrument do in ' fact occugy the .. 

o f f i c i a l  positions indicated:;,,-- that 'they .:are. .&uly., 
authorized t o  execute such. fnscrumeat, on behalf 
of the Sta te  of I d d o , ,  a d  that.,the s i p a t u r e s .  'of: -.:: 
:such of f i c i a l s  o f .  the. State of 'Idaho' subscribed : .  

thereunto are. .genuine ; and . , :. 
. . . . . . . .  . . . 

3. ' That the . execution- of the ;instrumezi: . . .  o.n behiif . . &L 
. . .  

.. . ' . the ' s t a t e  ha's- been: du~y ' .~uthor ized, : '  . . 1 : . . .  
' .  . . . .. . 

... . .. . . . . : . . . . -  . . .  . . . . . . . .  . ,  . .  . 



ic5o:zifi~E to.. as 3 , 5 s  ? r~s&Zen- ,  2 '.Secre::zry;. 
-,,, -,.. ---.a . 

zes2ectively ,. o< T t z k  2 %  LL. ...= =-.y I c-.- c c r ~ c z e " ~  182 z 5 . a ~  
. e:cecc-,ed t."i fforeqot-5 izsp,z*~g!e,r,-, . =_xi ~ ~ $ > ~ f ~ l e d c ~ d . . . i o  d - xie. .-i-- C-. c L . . 
s a c h  corpora i  ion exec~:ec rse s E Z S .  . . .  

. . .  

. . IN' WImsS ~'E:zEoF, 5 h ~ v e  ksr ec-50. . . . ,, s e r  . zy . h ~ n 6  ace 
af f ixed  my o f f i c i a l . "  sesl the day ,and year ~n--::his c e r r % f . i c a t e  ; 

. . .  
f i r s t  above writren. . . 

. . . . . . 

. : . . . . . . .  
. . . .  

. . : . on t h i , s g ? ~ A a i ~  ' of .. i . . . . 1 9 ' 8 4 ,  ~ e f o r e . .  . . ..ine,: a 

. . 
.Net ary. 2ubl i c ', - -in' and ' .f ,or ;s a i d  nd "st-sic',: ?erscnaIl'y - .  

. . . a ~ p e a r e i i  JOhX V ,  LYZNS,. kaown ':or. idenrifie6 . co . :  me' to . b e  .the- *'' . : G o - ~ c m o r  of rhe ~%a;e of. Idaho: JiIl J O E S  ,: .kno,wa.. o r  i d e x ; i , f i e ~  . .  
. . - - - .  . 

t .o  ne f o . be the Artbr t iey;  Genera l  of 'tine. S-"- L = L ~  O =  ~ c z ~ o ;  , E ~ B  
- TZTE T .  ' C 3 & X R ~ ~ ~ - ,  known TO me to be' the ,Secrezary- 02 .. che S%2,te 
-of '~daho-;  and achowled;qecl t o  me t h . g i  .they execueee ..she -same . ' 

. . .  . . .  . . 
. . .  . . . . .  - . - . . . . .  

. . I N  : W I T ~ S S  -OF . . ,. '1. .have.; he&eL<to. ':'se+. b .i;;y, . 6 -in5 
,sf fixeii my off i . c i a l  .seal: ;he, dey and -yegr. . : in " ch i s  .. c e r ~ . F s  i c a r e  

. . .  . . .  . . .  Zirst above writ=cn. 



. . . . .  

. . .  L3GISLRm OF ' THE' STAT3 QP. IDAHO 

.RELATING 
SECTION 
CE~NC-ES 

:TO. . WATEX RIGHTS . ,?OR . HYDROPOWER : v R p o s ~ s  ; A E ~ I N G  
4 2-2'03, ,IDAHO CODE, ' BY .:IMZLKING.. 'CSRTAIN , :ORGAN1 ZAT IONAL -: 
AND BY PROVIDING.. FOR THZ MBIbING, OF ' ,NOTICES .TO, 'PAID 

-sT~BS(%IBERS ;: AMENDING CHUTE3 2 , .  TITLZ -: 42 ::!IDAHO CODE, BY .ThZ .- . 

'ADD IT ION OF. A .  NZW SECTION ' 42-2 0 $C, "TO P W I D E .  ..THAT THE . " ... . 

.. D E P F R ~ E N T  .. SWL CONSIDEX PUBLIC: . I N T E ~ ~ T .  CRITERI~ wriz~ -.. AN. . ,  

APPLI CANT s APPROPRIATION .WOULD '. SIGNI.FICANTLY , EEDUCE . ~ m .  AMOW. : 

. -OF HA= AVAILABLE .FOR A' .SUBOFINATED::' POWER USE; . .W. MENDING.- - : .  

CXAFTZR .2, TITLE-' 42,- . IDAHO .CODE,;,:. B.Y THE ':ADDITION -OF A " M  . .  
. SECTION 42-203D TO PROVIDE, ..THAT .. THE DEPARTMENT SHALL mIEW - ALL : 
PERMITS . . .  ' -ISSUED .PRIOR T O  THIS; .. 'ACT'S . . .  ZFFECTIVE: " DP-TE-.'. 

. . .. , . .... . . .. , . ., . . 

~e ~ t ;  ,mact,ed :by the ~ e ~ i g l a t u &  b f ,  the;st ite< . . .  05:  Idaho . . .  ::..:, ... : , . . . . .  ... :: 
. . . . .  . : . . .. ' . , .  . :.: . . - . . . . 

. . 
SECTION. i . That ~ ' e c t ' i o n  i42-209,; Idaho ~ p d e  b e ;  and the s a m e  i s  < 

. . . . .  hereby amended t o  .read .as, .follows:,:. . . . . .  .:, . .  . .  . . . . . . . .  
. . .  . . . . . . 

. . .  . . .  . . . . . . .  . . . . . .  . . . . 

- 42-203. NOTICE' W O N  RECEIPT OF APPLICATION - 2  PROTEST.:--'. 
..; HEARING AND FINDINGS - 'A.PPE2iLSi' .@d,-- '$464 $$$$f, .$@& $d$$.$$&7...; 
' L .d$$b4~;b i .  . . a d  @L$66$$Vi ' : :  d$ .fbljI$.. :, $$df  l6sll  . .  .( 1 ) . .  Uptpon' 

' , .. receipt . . : -o f . :  an apalication. to "appropriate :...the 'waters of. .this,, 
. . .  s t a t e ,  ; .  the :depar&nent' . .  of . water resources i '  shall -prepare 'a . . .  
.notice. .... in such 2,orrn as . the' I '  department. ... may . prescribe, :. 

.,spec.if y,ingi : (a)..; h e  :.- number of . . . . . . .  t h e  ::. applicat ioni .:.. -( b) . I  the.  . . - . .  



- - - - - - - - - - - - - - - -  - - - - -  
--..- 

. . 

. . . . 
.date of -5  iling - .  thereaf 1; 'm - the a a e  acd. .gost-of f i c e  
a6d:ess or' t h e  apgl.icanr/ (d) the ' source cf the  wacer 

0 .. 

s l y  u. t h e  amout of water t o :  b e  a ~ ~ r o p e i i c e d /  (f)' 
i n  . cjeceral t h e  n a t u r e  - c f  ' the =~ogmsea use./ (c) cae 
apgroximate l o c a t i o n  of ? b e  p o i n t  of- h ive r s ion /  .!,h), zzd the 
point qf use./, The deaartment shell a l s o  s ta tgzng ir-  s a i e  I '  
no t ice  t h a t ,  any . pro tes t '  againsat: the acgroval. , of such 
application,  i n  form prescribed by the  deparzmenL,. shall be 
f i l e d  with- the: department'. wLthisr t e n  (10.) clays from the  lasz 
date of publ icat ion of such notice;.' . . 

. . 

( 2 )  .. The : d i rec to r  , the department -of wacer ' resources 
.- 

. . s h a l l  c a u s e ' t h e  n s t i c e  . t o  be published i n  a:  newsgaper-. pr i3 ts .C 
. . 

within the county: wherein - the poimt, q f  . divers ion  l i e s ,  QZ is - .  

she. event. no ,newsgaper i s  . printed i n .  said c o m r y  ,. ' t h e l ,  . i n  . a 
newspaper. of general  . c i r cu la t ion  the re in .  When t h e  a p ~ l i c a t i c r ? ,  . .  

. Droboses - a  divers ion 5m @xcess of 2 0  c.f.s. o r  2., 000 a c r e  ,feee, 
che' direczor s h a l l  ' cause ' the notice c o  be ~ub- l l shed  in-. the 

- - . n e w s ~ a ~ e r  ( s 1 suf f lc ient  t o  achieve statewide. circularLon.  Tnia 
no t ice  s h a l l  .. be pubbisned ; at . least  once a week f o r  -: two ( 2 )  , 

. . successive, weeks'. .. . . . . . .  . . . . 
. . . . 

. ( 3 )  The d i rec tb r  o f .  the d e ~ a r t m e n t  sha'll -. cause a' cony o f  ..' 
. . 

.the...no-cice o'f a ~ ~ l i c a t i o n : t o .  b e '  sefit. by ord inary  maFL r o  env 
: Derson who reauests i n  wri t inq .to receive zcnv c l a s s '  of. no t i ce s  

. .. of .  a c ~ l i c a t i . o n .  a n d . '  who . uays an anctual , .maFlinc fee . es 
. . .  

- . established bv-.de~artinental rermla'eion, '.-i,:, . . .  . . 
. . .  :: a, . . . .  .,.:. . . . .  . . . .  2 . . . . .: , . .  

. . .  . ( 4 )' ~ l y  person;: f i i m l  i s s o c i a t  i o n  or ~ o r p o ~ a t i b n . c ~ n ~ ~ ~ n e d  - , . in '  - . . 

' - .  . ar ,y  sucn app l i ca t ion  may, within t h e  tine kllowed ,in- fne n o t i c e  
. . .  

. - . of .; a ~ g l i c a c i o n , , .  f i-be. : wi.th .: s a i d  : ' .  d i r e c r o r  . of ihe 
. . .  . . -.rie~artment. ,.of water res.ources: a wrlcten protest- againsr ,  t h e ;  

. . . a p ~ r o v a l  ;of.. sucn appli.cat:ion, which brotes t . .  . - -shal l  .- s t a e  the., 
.- . 

. . . . . .  . . .  . - -  name and, addres's -of g ro tes tan t  and -shal l  b e .  . s i , p e d  by him .or .by 
. . h i s '  agen-c or ' .at torney:.  , a d .  .....shell-.: c l e a t l y  . . se t  " , f o . r th  , nis. 

. . obj ec t  ions t o  t he ,  approval. .o'f such apgl ica t  Lon. -  ear ing -upor, . 
. . .  ' . . . . .  . . . . the, g ra tes t -  : so. Csf led shal l . . .be  held within s2xty .( 60 S -:days .from 

, t h e ,  da te  ,.such .p ro t e s t '  is ' received. , . Notice., or' - t h i s '  he,aring 
. . .  

. . . . .. ;... ... . . .  shsl'l ..be: ,given by mailing' notice' not Less -dm., :ten ;. ( 1'0') days' 
. .. .' . before.  .the:.> date,  o f  . hearing'iand s h a l l  . b'k forwzrded t o  -bo.ch'.the ., 

. . . . . .  . . appi icant ,; and'..' the grotes-cant, : or  protestant-s;. ,  by:.- c e r t i f i e d  
. . .  . mal-1.. Such :notice' shall, s t a t e , t h e . n a m @ s : o f  :.rhe a g ~ l i c a n t  .and 1 .  

. . .  . . 
' pro te s t an t , :  o r  .orotest.ants, ' t he  r ime a d  p l a c e '  ,SFxed. f o r - .  . the .  ' - 

.:.. . 
. . . . .  .hearing .and,-: 'such. other. .inf ormat ion -ES. the ' e l r ec to r  o f ,  t h e  : 

. . . .  
. -  d e ~ a r t m e n t ,  :of ; water res'ources ' may deen ' a a v i s & l e .  I n  t h e  .event 

ehac .no  g r o t e s t . .  is. .filed;.  -therr... th'e . a i r e c ~ . o r : ~ o f  t h e  departinent 
. . .  . . o f  :.warer. '.reso'urces m,ay?, for thwith  ' apgr0v.e - .  t h e  appl icar ion, ,  

.: . .  . :. . . .  . - 
: :-;.. .pr-oviding the- !'...'.sane a l l  respects conf o m s  ,with the':.. 

. . .  
: . . .  . . . . . .  .. r.equir.ements 'of  : ,this.,. cha'pte= ; . .and.-, .with. . t h e  , regul  at'i-ons ,.,or' .. t he  .. . . . . . .  . . .  . : . .  . :: . 

. . . . . . . .  : . department 08 ..waf'er resou.rces'.. :: " . . . .  . . . . .  . . 
. . . . . . .  . . . .  . . .  . . .  . . . . .  . . .  . . . . . . . .  . . . . .  . . . . . .  . . . .  . . . .  . . 
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(5) Such hearisq ~ & a l l  be ccn2ucted ia a c c o r d ~ q c e  with t 3 e  
P rovzs lons  of secrioa, 42-1701.7(1) a d  ( z ) ,  Id&-o Co&,  he 

director  of the deparsment oE water resources shall f i n d  a d  
determine from the  evgdence r e s e n t e a  t o .  what use or uses the 
water sought t o  be a z r o p r i a t e &  c a  be and are  intended t o  be 
applied. In a l l  appl icat ions whether protested cr  not 
protested,  where the proposed use Is such (a#) t h a t  it w i l l  
reduce the  s a n t i t y  a f  water under exis t ing  water r i s h t s ,  a t  
(b2) t h a t  the water susply i t s e l f  i s  insuf f i c i en t  f o r  the 
purpose fo r  wnich it i s  sought t o  be appropriated, or ( ~ 3 )  
where it appears t o  the  sa t i s fac t ion  of '  t h e  department tha t  
such a p ~ l l c a t i o n  is not made i n  good f a i t h ,  i s  made fa r  delay 
or srreculative purposes, or ( f ig )  t h a t  the a p g l i c m t  has not 
su f f i c i en t  f inancia l  resources with which t o  complere the work 
involved there in ,  or (g5)  t h a t  it w i l l  conf l i c t  with the 
local public interest, where the local  public i n t e r e s t  is . ' 
defined as the  a f f a i r s  of t h e  people i n  t h e '  azea d i r e c t l y  
affected by the proposed useti  the d i rec to r  of - the  
department of water Eesources may r e  j e%t such apglication 2nd 
refuse issuance of 2 permit therefor ,  or may 2 a r t i a l l y  approve 
and grant g permit f o r  a smaller $$$$ w a n t i t y  of water than 
applied f o r ,  or rnw grant  ?errnit unon conditions.  The 
~ r o v i s i o n s  of t h i s  section s h a l l  a ~ ~ l y  t o  any boundary stream 
between t h i s  and any o ther  s t a t e  in  a l l  cases where the water 
sought t o  -be apgropriated has i t s  source la rge ly  within the  
s t a t e ,  i r respect ive of t h e  location of any proposed power . . . . .  . . .  . . 

';.. q = e r a t i n g . p l h t , ,  ': ' .. . . .  . . .  . . .  . . . . . . . .  
. . .  . . : . . . . . . . - . . 

. . . .  . . . .  
. %  . 

. . . :  . . -  ( 6 )  & o r  cdrppration who has formal?y appear$ -a.k: ::: 
. . . . .  

. . . .  the . hearing, . $t$$TjS#$' aggrieved by t h e  .. 'jud-gment of :'the ' . . 
1 .  

., . . . . . .  
. .' . . . d i r e c t o r  o f .  :the- department :of water res-ourbes, m a y  seek 

- .  : judic ia l :  review' thereof in  Accordance w i t h .  sec t ion  42-107f';2(.4), : 
' 

- . . .  . . . . 

. . . . .  . . . . . . .  : ' . . .. Idaho code . . . ,  . ' - .- .-  .... . 
. . . . . . . . .  . . . . 

. . . .  , :. : s ~ C ~ . ~ o ~  2 ;: . : m a t  :chapter 2, .  ~ i t l k  j2  ,:Idaho code,, 'be, and ' t he  ', 

. . . .  . . . . .  . . .  : :  : same . i s  hereby amended. by the aiiditi'on- the re to  .of a NFR SZCTION 
. ,  ,.. 

t o  be, known and designated a s  . . . . . . .  Section 42-203C. . I d & o  :Code, . . a d .  : 
. . t o  read::as f alloys :.,. . . . . . . . . . .  . . .  I 

. . .  ., .. 
. . . . . .  . . :  . .% . ,' , . . . . . . . . .  . . 

. . .  . . . . . .  . . .  
. . . . 

. . : .  
. . .  . . -' . : : '42-203~. P U ~ L I C ' I N T E R E S T  DETERMINATION . . 

-', . ~ I ' T E X I A  - . , 

.mi GAT, - BURDEN 'OF PROOF . . . . 
. . . .  . ..:.. . . .  . . . . 

. . .  . .  . . 

: (1) If I a n  app?ic&at i n t e n d s  t o  ap i roor ia t e  water< wkni bh is' ., 
:. . . . . .  . . .  

. . .  , o r  be a v a i l a b l e  for .  apbropr i ,a t ion  by: reason 0 f . a  
,, subordination , ,condition appl icable  , t ~ , a  water- r i g h t  f o r  'power. 

. . .  
. . 

: puroases ,,: then '  the  d i r e c t o r  s h a l l  consider , p r i o r  :,to agproving, 
. . 

. .  . ' .  
. . . fhe.~.appl lcat ion, , :  the c r i t e r i a ,  established i n  s e c t i o n  .42-203A;'. 

. . .  . . . - . . . " ..,.and . ' whether.. -- the  ..proposed ..use.. -would, ' s i g n i f i c a n t l y ,  reduc'e, . . . . . . 
, . .  ( .. ' 

. . individual ly ' b r :  ..cumulatively w i t h L : o t h e r  u s e s ,  t h e  ..amourit . of .. 

.,., . . :. . 
. ,. . water . .avai lable  t o  the  holder . ,of.-. .a, wat-er- right.:..used. . . '.for :power',; . ' 

. .: . . .  . . . . : . .  pr oduceion : and, : .  if so, . whether ' the proposed, use . . I S -  '.in: ... the 
, . . . .  .public ._infe,rgrt ,- .. .... . . 

. . . . .  , , .  . . . .  . . 
. . 

. . . .  . . .  . . . . . . .  . . . . . . .  . . . .  
'. . 

. . . . .  . . . :  . .  . . .  . , . . ' '., . . . . . . . . .  . . . .  . . .  . . . .  . . . . . . .  . : : . , .  . . . . . . . . .  . . 



( 2 )  ( a )  The birecror i n  making snch Eezerrninh~ioris f cz  
; u r p o s e s o f  thi .s  seczion shall : csns iSer : 

( i ) the go tenr ia l  benef i i s  , both ZFzec-, a26 inCf :eci, =ha= 
t he  proposed"use 'would proviee t o  =he s i a t e  ace. l o c c l  
economy; : . 

t he  economic-.. inpact the: proposed 
e l e c t r i c  u t i l i t v  . . ra tes  i n  t h e  - S t a  . . 
availzbility, f o r e s e e a b i l i t y  and 
energy sources to :  amelidrate such 
and ' l oca l  economy;. 

use would have upon 
t e  of .Idaho, and. rhe . .  

c o s z  of a l ~ e r n a t i v e  
hipact, , .  ti5 t h e  s t a t e  

. , .  . . 

t he  gomotion o f  t h e  family . f a r s i n g  tradlir ion;  
- . .  

tne . promotion 
development. of 
Idaho; ' ., . -  . 

-of 
the 

whether, the... .'proposed. 
.develo_arnent pol icy of 
80,000- acres-.. in' ,.,zny 
River Basin ab,ove. t h e .  

. . .  . . . . . . . .  

- f u l l  
water 

e c o ~ e m i c  
resources 

'muli lple '  
-the S t a t e .  

use. - 
. O f '  

. . 

deve locment .: conf orris t o  a szagee 
up t o  2 0 , 0 0 0  acres  -per yeer  c r  

4- f our-year. .. per io6  .. In ,r-e Sz+ke . .  

Murphy gauge . . '  ' : ' . . .  
. . . . 

..; . 

. ~ b  i.ingl& fac tar  'enumer gted above. . s h a l l  .. be ' e n t i t l e d  .. t o  
graater ,weigh% ;-by t h e  digector  i n  a r r iv inq  . e? chis :a . . . .  detecm~narion : . . . . . . . .  . . . . 

. . .  . . . .  . , . . .  . . .  
. . . . 

. .  ( b   he' burden; o f  groof under t h i s  s e c r i o n  shill be 6r.. 
. . .  t h e  ,rotestan;. -- . . .. 

. . . . 
. , . . .  . . . . .  . . . . 

. . ; S ~ C T I O N  3 ,  That  ~ h a g t k r  2 ,  T i t l e  '42, Idaho Code, be ,: k d '  the : :  
. . 

' .- same is hereby amended by. t h e  - addit ion t h e r e t o  of . a : h T  SZCT-ION 
. . .  t o  be known'..and. d e s i p a t e d  as Seciian .12-2033 ,:: Idaho, Ccce,; a r2  . 

. . . .  . . .  . . .  . . .  -ta read .gs follows: . . .  . . 
. . .  . . .  . . . . . . . .  . . . . .  . . . . . .  . . .  . . . . 

. . . . 
42-203 '~:  R V I ~  OF PFXXITS --:~PPORTLM?TY', SOX :ESM;NG,. " h e  

, : . . .  deoartrnent.. s h a l l .  . review,.. ' a l l ' ,  -,permits . ,  'issued p i o r  to.. Cke " ,  

ef fec t ive- - .da te  of t h i s  ,s-ect.i-on; except. t o  t h e .  ex;5eni a: pekrni:. 
, , -has been :'put , to '  -benef ic ia l .  use.. g r i o r . . ' t o  ..,Zuly 1 , .  ..1985, .:co--- 

2etermine:whether they. 'comply with t h e  z rov i s ions  of'  c,iaY.cer , 2  ,' 
~ i t l e  . 4 2 ,  Idaho Code., -: If the c ie~ar tment  f i~cis  char :.. .zbe 
oroposed 'use' does not: {satisfy.:, t h e  c r i t e r i a  of ch,agter 2 ,. t i 7 l . e .  .- . 
42,  Idaho Code.,- . thea ' t h e  department..- S h a l l  e i t h e r .  cancel.. >be . . 

permit -or imgose-"the condit ions requ$red t o  br ing '  i h e .  _~ern;c. 
into,.. comgl]iznce' .with 'chapter 2 ,  =Ft le  '42, lciaho Code. : I f  the. 
decartment finds.. :.. sbaF , t h e ' .  permit " sa=tsf ies. t h e  -: c.r i .zer ia  : 

. . .  

' es iab l i shed  - by, : chagte; 2 . . t i t l e  .42', : ,,Idaho ' Code, then ' i,ie , '  

. . . . .  > . . ;  - .  . . . .  deparfme5c:~ 'shal 1, -enrer.. an., order  .continuing t h e  : oermit . , .- . . ' .  . , , 

. . .  . . - .  
. . .  . . .  

. . ,  . 
. . . .  . . . . . . . .  . . .  
. ., .. 

. . . . .  . . . . . ::. . . ... . . .  . . . . . .  
. ~ 

... . . .  . . .  . . 
... . . . .  . . 

. . .  
. . b : .  

. . .  . . . . ..: . 
. . .  

. : .  . 
. . . .  

. . 
. . . , .  . . . 

. . . . . . . . .  . . . . . . . .  . . 
. . .  

:. ' . . . . 

. . . .  
. . . . ,  . . . . . . . 

. . 
. . . . . . , . 



The departaent shizll provide an o g p o r t - u i t p  f o r  hearing 13 
acco rdace  with section 17OlA ,  tizle 42, Idaho Code and 
sectistls 5 2 0 9  throuqh 5215, , t i t l e  : 67, Idaho Code, f o r  each 
holder of a permit t h a t  5,s either c&~cel le& cr. mzce' subjecz -,a 
'new condi t i .06~  . 



. . 
~crry-eighth Legislature First ~ e w l ' k r  ~ s s s  ion', - -  .1.9.85 

. . .  
SILL NO. .- 

. . . . . . .  . . ,, : 

Z W T I N G ,  TO T F i  ADJUI?ICATION OF' WATER RIGETS , ' P ? ? ~ I N G .  CRX1TEX : . '  - 14,- TITLE -42, IDAHO CODE., BY ThZ ADDITION O F . . A  hiW.-SECTION-:.- 
. 4 2-14 0 6A PZOVIDING'. FOR WZ- C O M M E N m  OP . 'm .ADJTIDIC.%TION : 

OF . WATER RIGHTS . OF ~ m . '  S N ~  R I E ~  SASIY; ~ . ~ ~ I N G ,  --- 
-. SECTION 42-1414, . IDAHO' CODE,, TO 3l0~I.N:' ?!IS ISCFZDULE'. .OF .:EL~ 

?OR PIL~NG - A  NOTICE OF F A i H  ,'.IN' A WATZR RrFrlTS ,DTilD.I CATION - -. 

"OED ING WD PROV1.D f NG A .  : PXOCEDCRS FoK COLLECT TOM ~ ' 6 ~ ) '  T F ~  

. . .  . . .  . . . .  . . . . . , .  
. . .  . . .  . - . . 

. . . . .  

. . 

 IT EXACT=. BY .TFZ~LEGISLATUXE 03. THE  ST;.^ OF i ~>xo : -  . . . . .  . :" . . . 
. . . . .  

. . . .  . . . . . . . . . . .  
. . 

. . . .  . SZCTION 1. . That -Chapter 1$, Title 42 ,: , -1d~h.o C o e e ,  b e ,  and.. the '  
, s.me i s  hereby, 'mended - b y  the ;adriition 02. .z . ISECTION, - zo '.be 
known-- and designated as Section . . 42-1406A.i Idi?ho . . :Code, , m.d.--to. 

. . . . 
. . . . . . . . .  . . .read as, .follows : . . . . . . .  . . .. 

. . . . . . . . . .  . . . . .  . . . . . . . .  . . . . .  . . . .  . . 

. . 
42-1406~. , S N J ~ . ' , R ~ ~  BASIN .J'JJTmIC9TION -~ C O ~ Y C ~ ~ ~ ~  . " I  . . . ., 

, , ( 1 ) Effective minagextent ' -:in --the publ'i c-- inkeresz or' .th.e w i r e ?  5 
of t h e  Snake. River : Basin: requires . t h s t .  . :a ccmprehensiye 
detetrnination of .the. .nature,-.:exrent. and priority of. .zhe 'r ig-i t .s .  
of '.' all users of surf ace- graund.'water from . " c h a t ,  system,: be 

. . .  
. . de termined.  Therefore,. the director of the: .dep.zcnent cf water 
.. .- r esources  . on or. ' af rer: Ju ly  ';l, 1985 . shal l .  p e t F . t i o n  ... : the  . 8is,tr.ic-,. 

. . 
.... ' . c5u;t.. ,of '. AOa .Counry . t o  commence a n  ,a6 j  udicat~~on"'offffff~the : 'water '  

. . .  , - "r ' iqhts ' :  of the' Snake- .River Basin:' either through init ia',ion',. 0: . ,a. 
' 

. ,, n e w  - roceeding  or  ' . the :  eklargeqent . . o:f , .  an" ongoing! a8juci.cfiipn . . .  
. . .  . . .  . . . . . .  pr oc.eeding'.-:., . The petition shall &scribe : . . .  . . .  . . . . . .  . . . . .  . . . . .  . . . .  . . . . .  . . 

. . .  . . .  . . .  
. . 

. . .  
. - . .: , 

. . . . . . . . .  
. . . . . . 

. . 
, . .  . . . . 

: .  



( b )  the boundaries of any kydrologic 
system f o r  which the  director incencis 
with respect t o  the actions r e p i r e d  
taken grzrsuant t a  sections 42-1408 t 

. . . + . . 
. . .  : (e )  the uses of water, ' i f :  m y ,  within the &stem tbkt 

recornmended t o  be excluded from t h e  adjudication .proceeding. 
. . 

- ( 2 ) .  U ~ o n  issuance o f  & order by the. d i s t r i c t  court wnich: . . .  

( a).  authorizes the  director t o  ., comerice- 
a d  . determ.inat.i .o~ of . the' vari.ous ..:*rater 

. . within the system; . .  

an invesr: i g a t i o n  
r ... igncs' '-.existing 

. . .  . ,  . . -_.. . . 
. . 

. . 
. . 

. . . . . . 

(b) . : defines. the. system boundar i'e.s ; .... . . .  . . . . , . 
. . . . .  . . .  ., .. . . .  . . 

' (c) .. decines t he  boundaries' of any- hydro.logic'- sub-basiiis 
. . . .  :. within -I the " system. f o r  which ' : procee8ings. 'may ,. 'a.8vmce 

. .  ... . .  . . .  . . .separately ' ~ u r s u a n t  to . sect ions  42-,140.8 . . . . .  through ;42-1412 ,. 
. : ' .  . . . . . . .  . . .  . Idaho ':Code; and.. : . . .  . . . . .  . . . .  . .  . . . . . .  . . .  . . . . . . . . . . . . . . .  

. .  ,. 
... 

. . 
. . . . .  : . . . . . . . . 

" , ,  'id) ' defines : . .  any uses .of - :  water  . i x ~ u d e d  . . .  from . . .  t h e  
. . . . . . . . . .  . . .  . . 

. . 
. . .  - . ' adjudicat.ion., ppoceedinl;; .-:.. ' .  .' : .  .; . . . .  . . .  . . . . . .  : . . . . : .  : 

. . .  . . . . . . .  . . . . .  . . . . . .  .: . :  . . .  . . . . . - .. . . . . 

the a d j  udic&iob' shall pr&&ed . :in. the'. er&vi.dea - YY: : : 
' , 

provisions, .of: '-chapter 14 ,' . t.it Xe.: ,42 ;'- Idaho :. Code ,. ' with : .- the 
... exception, -of .sections 8 2 - 1 4 ~ 6 ' m d -  . . .  42-1.4'07'. . . . . . .  . . . . . . . .  . . .  . . .  . . .  . . . . .  . . . . . .  . -  

. . 
. . 

' .  SZCTION 2 .  That s e c t i o n  42-1414,. I d a h o  code', b e ,  &d the :same 
. . .  . . -  . is hereby - -amerided . t o  r'esd as f oll'ows : . . . .  . . 

. . .  . . .  . . .  . . .  . . . . 

. 42-1414.. FEES FOR FILING:NOTIC& :OF' CLAIM. - in' m e t  to: 
>rovide. an 'ademate and emitable. csst-sharins . formula for 
financing the  costs of adiudic-atinq-..--..water. ;: 'rianr-s- T t n e  
department of water resources, sha l l .  accept: no ,norice-.- o f  : '-claim 
r e q i r e d  undec the provi,sions ' of sec t  ion 42-41.09, :,Xdaho" Code, 
un1es.s such' notice'.. of claim. 5s .  submitte8 wizh.. -a . f i l ing .  fee.  
based u p n  the," @ddt3fp i$f 3df @$ q!Xdj*$a .'.i3Xjl#y. ' -$?idJJ $6 
ddtt$P'd%d$4 . .drd ''.$ti$ . -  $&#I$ ' VCstlb $$ . 'tbi@ 19e!::-. 2 6 t  1:. SI I3%#g ' : .  drd 

,.dIb$1~d;jlt$dd fde' " d  Is$l'dJtl $6. $$EI.II@ZPf.Y dt+.'::%V+: $@Tjld 3$$$,3d s b f .  
$ 2  dpldt9:. $$:. $f W S d $ d .  ' ld. st&&$$$# ' #24221L !@$bid. Qdd6/? e$d$$#: 

, Wdtt d $ 4  dZ?Zal / f  '%$- ddzdxd,ddtldsl 3jItffJ. - 1 . .31?6f i' $$c j@$:  
'$dtf$8I%$ld$d ' $d$tdd#f t d  8 : -  ltd3',d PGfdlt . .  . dli' -:?ir#G$f @ .$f $V%0g$IY. 
I d $  tbdd.' Ul, ' $4t$ .::: d#$4$$si&rbt ..df.', 3idtdul- .dW$d$ $t?'l$:W $i! , .  d:: .4dt!&$.,., 
tlqbltt . VVlbbl: .@ah$. ' .@dMdrbf  l Y  :lb$$$ .%dldd$ddf$sZ. 'BY . . :  d ,. $ t d t d  d f  -seae.t $a  - ,  d d ~ # . p f l  - $v3. c~iqiw! . . .  . 5 ~ 7  3 -~hdy 'd-  . : f j [~  fd:q.:: $$$ ; d ~  :. brd~f . . .  . . 



. . . .  

$@A ;fddll'k=$ f $ l d  j Q b  7 fee sche5ule se t  f o r t h  'bel'sw, " i lure  
t o  oz;v the v a r i e l e  water  use fee  i n  acccrtiarrco w t h ~  
'-,imetable ~rovided shall be ccuse f o r  the a e ~ a r ~ i n e n ?  r o .  - r e j e c r  
and r e c u r n  the nor i ce  of cla im t o  the c2eki1=1 ::...- 14cVideC/; 
adrpeyef/ $lidt db i $ . z i $ g  $$e siiilrl be  f eqqiied. vita' '&iy ZQ",C$ 
'$9 dJ;bYd @5$1, -$$dQ@@di[dgg , fd$. -  . $dj18d$@$f 1dd $laVdIVTag :;iwcY 
bJ$irfr 3P$$. -&&Id$ .tP$Y.. @bed' t8lt d t  Q % d ~ f ~ f - . .  1 5 3 1 '  gi:bS GSf 
~ 9 7 # /  *$st i$d$$$d/ The .. fee schedul6'se.t f orrn below 2~tI l ' ies  
- t o  adjudicat ion brbceetrnas commenced ' o r  enlarued on or e f z e r  
j u lv  1, ,1985 arid- ta adjudication ~roceedincls t a r  which a 
~roposed .f indina of water riqhts . has no t  been f i l e d  wi=h rhe 
a ~ ~ r t a ~ r i a r e !  district COUPT: DV the de~artrnenz 0 4  w a r e r  rssources 
~ r i - o ! :  t o  July. 1, 1985, . . . . 

, F l a t  f e e ~ e r  claim filed: , ' 

. . . . .  :; . 
. . . . 

:.. - .  1. . Claims' f o r .  domestic:. a d / o r ' .  s rdck - .  . . .  
. . .  .., . . . . . . . : .  , . .  . .  

. . : waterina-ricrhts , , , .S25,OO 
. . . . 

' - 2 .  ' . .  C l a i m s  for. a l l  &her richts, . . ,.. ;. . , "  .. ,. . I . $50; 0.0, 
. . . . 

I 

3 Adsitional variable water use f e.e..for' eicn ' c l a m  f i.le'd: - . . . . . .  . . .  
. : 

. . .  . . 

. . . . . .  . .  , .  1., . ~rkiuation us&:.- .. i ., . . .. . . . .  
. . . - $ -1.. 0 0 aer.:ecf e ,  

. . .  . . . . . . : . 
. . .  . . . . . . 

. . .  . . ,  . . . . . . . 
. . . . .  

. . 
. . 2 . .  Power: a - S 2 s  , . O O - - ' D @ ~ . .  C ,  5 ,:s , 

. . 
~ ~ 

. . .  . . 
. . . . . . . . . .  . . 

. . ~ u n i c i o k l , "  Irrdzstfisl,. Cornmerci.el,..-: . . .  
. . .  

. . .  . Mininu, Heat h a ,  Coo 1 i ~ g :  . s ' ~ o - o  0 O " D ~ Z .  c ; 5. s 
. . .  . . . . .  . . .  . . . .  

. ~ 

. . . .  . . 

. . .  . . . . 

.. -. .. ' . .  ... C. ' ptvment -02. .a vzri-abi'e -water .use fee'' o.=- - more ti122 
. . . . 

. . .  . . $1-, 000.00 mav be soread out.. over as..:manv as five annuzl emzl..  
; ~aymears with . 10 Dercent ..-interesz' accruinu c n  t h e .  upaid. 

..... balmce .-: A l l  fees .Collected by. the .ae~arcment .~ursuant. =o ch i s  . 
secrior? ' shell be  laced -in the. water resources 'ecijuciica~lon 
ac.comt es tab l i shed  b v -  s e c t i o n  42-1777, Idk~o Coee, - .. 

. . . . .  . . . . .  . . 
. . .  . . . . . . 





" L X G I S L A T l l ~ ~  OF TI.. STATE O F  .IDPBO 
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2orcy-eightb ~ e ~ i s l a t w e  '.. F i r s t  Reqular Sess ion  - 1985. 
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LEGISLATURE OF TkT STATE OF IDAHO. . .  
. . . .  . . 

~orty-eighth' . Legislature . , . .. . .. .First Regular session - 1 9 8 5  

. . .  
; . .  : : . . .  . . . .  . . . . . . . . .  . . .  . . I . . . . . .  . . . . . . : . . , 

. ,. . . . . . . AN' ACT . .. . . . . . . .  . . . . . .  . . . . .  . . ..:.. ' .  : . . .  . . 
. . . . . '  . :  

. . .  
. . . . . .  

I' . . .  : . . . . . . . .  . . 
. . .  . . . . _' . . . .  

. .' 

. ,  . AMZHDINO: C ~ T E R  '5, ~ i -  ki, IDAHO COD';, BY~TEE'ADDIT~oN OF h' : 
. . . .  . . . . .  . . 

, .No"W , SECTION 61-502B TO' PROVIDE. TFAT G A I N  UPON : :SLT. OF.  A 
. . 

' PUBLIC, UTIL.ITY ' S . WAm .RIGHT SHALL :ACCRLE -TO TI.IE.'BENZFIT . . ' OF 
. . . .  . . .  . . .  . . .  THE RATEPAYERS.. . . . . .  . . . . 

. . 



SUBJECT: PROPOSED L E G I S ~ A T I O N R E L A T I N G  TO UTILITIES C O M ~ ~ I S S I O N  LED ITS . . 
JURISDICTION TO..REVIE\J REV.ENUE REQUIREMENT AND OTHER REGULATORY , . .  ' 

II*iPLICATIONS'-OF SWAN FALLS COMPROMISE. 
. . . . . . 

: .. .SECTION 1 -- ' FINDINGS .AND ' STATEMENT OF PURPOSE. - - ~ f t e . r  
-hearing testimony from t'he Off.ice,.of the Governor, t he  ~ f f i t e  . . - 

.' of ' the Attorney General ; t h e  Idaho Pub1 i c -  Uti 1 i.ties' Commis- . '  

sion ,. , - t h e  Idaho Dep,artment of Water Resources, the  Idaho 
. . .  Water Resources Board,.:-the Idaho De'partment of Fish and .Game, 

other governmental ent i  t i e s  .and other i hteres ted  groups and , . '.; 
individuals  . of .: the S ta t e  of Idaho,  the 1 e s i  s l ,a ture hereby ' ' 

... .finds t h a t  while p o r t i o n s  of t h e ,  testimony' cli f f e r ,  t h e  
[describe the .set t lement8 and s t ipula t ion]  i s  in  the  pub1 i c  

.. i n t e r e s t  fo r  a1 1 p'urpores., ' incl uding'.but not 1 iniited t o ,  a1 1. 
. ' .. purposes , under t h e  .Pub1 i c  , . .Util  i t i e s  Law, as amended. 

Implementatton of the . s e t t l e m e n t .  will . reso lve  cont'inuing . . 

. cont~oversy'-over :el ,ectri .c u t i  1 i t y  water' r ights .  i n  the .  Snake' . '. 

; River. Basin- 'above Murphy U.S.G.5. :gaging: sca t ion;  I: That :' 
' . ' controve-rsy , has-. r.endered. t h e  amount of t h e  ' w ~ t e r  avail.abi e 

for,.  hydropower uncertain, ..thus . - p l  ac,ing' -~tt.. r i  s.k both . .  t h e  . . .  . 

ivail ab'i.1 i ty 'of  low-cost. hydropower..:to the ratepayers  snd the:- . .  

 state.'^. a b i l i t y  t o  manage an increbsingly -scarce ,  resource: - .. .. 
. . .  . ' T h i s .  settlement bal'ances a1,l ' o f ,  the, p a r r i e s '  concerns ant: 

.. i nsures : t ha t '  exis t ing -hydropower-generati ng . .f$ci.l i t f e s  ,wi l 1 .- .. ' 
remai n useful  , t h a t .  ra tepayers  .wi  l l  no t .  b e .  .-burdened wit:, . . . .  . . ; 

. . .  
. excessive . cos t s ,  :and ' t h a t  availabf l i t y  o'f water- f o r  . . 

add! t i  ona? domestic, ~ a n u f a c f  u ~ i  ng ,. and. agri 'cul  t u ra l ,  kses : ' .  

. . . . 
. . .  . . . . .  " .will judiciousl,y expand. . . . . . . . .  . . . . . . 

. . .  . . . . .  . . . . .  
, .  . . . . .  , 

. . ' S E C T I O N  2 -- P U B L ~ C  UTILITIES COMMISSION--JURISDICTION.   he ' .  . . .  . . . . .  
. Idaho Pub1 i c  Uti 1 i t i e s '  Coninission shal.l have no ju-ri.sdi.ction..:. . . . .  . . .  

, . . :  , 

. t o .  .consider i n  any proceedjng, whether i n s t j t u t e d  before o r  : :  ' , . . .  
. . . .  '. . 

a'fter ' the .  effect ive .date of . t h i s ' : a c t ,  any ' i s s u e  as t o ,  whethet ' 
. . 

: . .  
. any . e l e c t r i c  uti1 i t y ,  ( including Idaho Power ~ o n p a n y ) ,  should - :: 

. . 
. :. 

. . . . .  . . . . . . .  . . - ,have or  c o u l d  have .preserved, 'maintcined o r  protected i t s  ' - . .  . . .  . . . . .  . . lviater , . r i g h t s  an.d,.hydroel e c t r i c  '.generation i n  a menner .i ncon-: '. '. 
. :.. .sis;tent .with .:[ciescri be  t h e  se t t l emen t . . and  s t ipu . l~ i t ion] ;~- .  . . . "  .:. .. 

.: . . . . . . .  . . . .  . . .  . ., 
. . , . , . . . 

. . . , .  . . 
, . 

. . .  . ' . . SECTION : 3 - - ~ P U C - - E F F E C T  OF A G R E E N ~ N T .  --I" any F ro~eod i , iS  
. . . ' be fo re  the  ::Idaho P.ub1 i c  . . U t i l ? t i e s  ~ommi.ssi'on., -including b i t  :' 

. . . .  . . . . " . 
. . . .  . . .  not . ' , l imi<ed.- . ' to .  a proceedinQ in .  which the.. .. .~conmiss' ion 5s.:. 

. . . . . . . . .  . . .  
. . 

; .setti-ng o r  rekiewi-ng ih.e revenue requireme.nt o f  any' e l e c t r i c .  ' .  ,-. " . .,., . 
. . . . . . . . '. ' 'utl1 l:ty' (including idaho Power .Company), ' t h e  commission :shaf'7 ; . 

. . . . . . . . .  @: ,\ .: accept 2s reasonable . and i n';. t h e : .  @bl i c i nterest .  . f.or ' -al l  " ,,:.,. 

: . purposes, the' :C;des-cri.be-:'.the.:,;'settl ement and , a stipulation] , .. . . . . . . .  . . . . . . . . . . .  . . 
' . . . . . 

. . '  : i ncl udirig". wi thout ,l imi t a t i  on the' .eff.ect.s' o f .  i.np1ementati o-n b f  . . . . . .  
. . . . .  ..: . 
. - .  . . . .  . . .  . . .  . . . . .  . . . .  ..: such '[describe. . -.*he: se t t lement  ' a n d  : . .st jpul a t i o n ] . '  :on:<'the . ,  . .. 
. . .  . . . . .  ..... . . . . . .  . . . .  . .  " . :. . u:i 1 i ty"'5. . revenue . .  r equ i  rernents . . .  and, hydrbe1.ectric . ., . . .  . . . . . . .  generstion;; . . . .: ... . . . .  . . .  . . . . . .  . . . . . . . .  .: . . . . . . . . .  . : . .  . . . .  . . . . . .  . . .  . . .  . . . . . . . .  
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 SECTION^ -- EXEMPTION. --imp7 ementation o i  t h e  [ '. 1. 
shal l  n o t  cons t i t u t e  a sale, assignment, conveyancs or 
transfer within the meaning o f  5561-327, - -  61-328, 59-329, 
61-330, . and .61-331, I. C.'., to the extent any of  t h o s e  sections 
.may . apply! . . .  



The executive branch o f  t he  S t a t e .  of Idaho a d  ,"che..IBrho. 
Power Company agree t o  recommend that the -following. gos-f-i , b,~ns . .: . 

be inco.rpor.ated in to  policy 32 o f  the. s ta te '  walier plan .;.. .; . . 
. 

. . 
. . .  . . . . .  

1. The rninimm daily: flow at r h e  Xu;?hy cauging scat . . ion s h o u l d  . 
be ;, increased to .3,900 c.f.s. from' 1 : 1 throu~h 
October 3 1 and t o  5 , 6 0 0  c .  f ;. s from Novemje'r 1 t o .  March ' 3  1, 

. . . . . . . .  . . 

2 ,  The minimum 'daily flow ac the ~i her: gau,$ing. station . . .  ,&a?? ,. 

. . . . . . . . .  . . remein. at zero  .c.  f . s, . . . .  
. . . . 

. . . . .  . . 
. . 

3 ,  ~ e w  sibtage projec ts  ugstre.arn from cbe Murphy: gauQe ' i b o u i d  : 
' -only be approved: after..- it, is. derernined:' "'!he= exis.cing; ' 

.; . . slora,qe above Murphy is fu l ly '  .ut il i i e c  . ; ' 1  . . .  . . .  . .  .. 
. . . .  

. . 
. . . . . .  

The 16ah.o water :. ~esource  boced 'should c o r s  i d e r  resseving a . .:. . . . . .  block .or' ,water  for future-Dm1 . . purposes. ' . . . . 
. . .  

. . .  . . . . . . . . . . .  . . 
. . 

Ther.e should . b e  : an: eq i e s . s  recoqni t  iok cf .:: ' ' the acIv.e?.s:e 
effects'. of diversions for stdrag= from- tbe:. ' .m~:i.nsrre& .o.f ....... 

ehe . Snake River between Mi lnsr -:.and . Murphy :on :.l.;pdro~?wer.~:: 
grqduct ion from' . November 1 to . .  March 3 1 , ,L-n: ' .khis reqez2  ; 
approval of any,new storage grojects the: concenp1ate..:the 
diversion of w a t e r  Curing.zhe November. 1 taMaqch 31 e t : i o G ' . -  
. f rom the mainstream of the . Snake ..River be%.weaa:MF l n e r  .-,Dan 
azd ~urphy : Gauge . .  should b e  coup1 
mit i q a t e  chk. impact such d e ~ 1 e t . i  - .  

. . . . .  generation . . of hydr.opower; . .. . 

. . . .  . . 

ed 
. ons 

! :  

znac ;; 
:, the, 
. . 
. . .  

. . .  . . 

 he parties are progosing a- ~ o l i c y  "which' is neutral ' o n  the : 
question of -which Compary facilities shouid-:'"be',.:'consI~e:~zed'~ 

. , i n  - m i t , i g a t i o n  decisions.. . - - A t  ..'.ay 1 ~ l t e r  time" t3e . . Board 
con+i.ders that 'qes.cion, the ~ a r e i e s  reserve the . ... .ri+y to, 

. . . . . . .  .t .ake ; any: pos i t ion .  they .deem a i g r o p r i a t  e . I . . .  ;... : .  . . 
. . 

. . . .  . . .  . . . .  . . .  
. . . .  . . . . . . . .  . . .  . . . . . . .  . . .  . . . . .  . . .  

. . .  . . 
. : . . 



_ _ _ _ - - ' - - - P - - - - I - . - -  - - . - -  - - - - , - - - I  - - '  

. . : . . . . .  

T2GJSLATGXE OF THi: STATE: OF IDAHO . . 

,. : - : .  . . . .  . . . . . . 
~ i r s t  ~egular, Session -,1955 ' - Fortpeighth  Legislature. ' .  . . ~ . .  . . 

. . . . 
. . 

. . . . .  
,.,,.,,- - - ' - - - - . - - - , - - - - - -  - - - - . -  '--d."- . . . . .  . . .  . . . . 

. . . . . . . . . .  . . . .  . . .  . . .  . . . . . . . .  . . .  . . .  . . . .  , . . 

: . . . . @ :: 'imING.-m i,,TITm 42,  IDAHO ' C O D E , : , B Y . T ~ ~ ' ~ A D D I T ~ O N O F A ~ ~  
, . m.. SECTION 42-2 0 3 ~  ; ..TO '. PROVIDE. .-::mT . TI42 D IBZCTOR . . : Or" T k i .  '. 

D E P ~ ~  OF FJP-TEX RESOURCES SHALL HAVZ THE AUTHORI'TY TO 
SUBORDINATE RIGHTS GRANTED FOR POWER PUB-DOSES TO S U T J S E Q ~ Z  
UZ'STRZAK RIGHTS, AND TO LIMIT PERMITS OR LIEXSZS GRFNTZD ?OR 
POWER PURPOSES TO A SPECIFIC TERY. 

. . .  . . . . .  . . . . . . . . . . . . . . .  . . .  . . . .  , . . . .  . . . . 
. . .  . . 

s e  . . ~r ~nacted by- the ~e~iilatu;e' of +he,:s+ate . . . .  ::of . . . . . . . . . . .    IS.^* : . ,. . . . . . .  . . . . . . . . .  . . . . . . .  ...... . . . . 
, . . . .  . - . . .  . . . . . . .  . . .  . . .  . . . .: 

.SECTION 1 ; That .Chapter: .2 , ; , ; .Ti t le 4 2  ;-.'1daho Code, be.,.. and ',.the: 
' same .is hereby amended . by . the; addition ' thereto or'.':; a'. - N E W  

....... . . . SECTION., ;.to be: known .'and.' designated': as -Section> .... 32.-203.0, :Idaho' 
. . .  . :. . : 

. . 
. . . . . . . .  . . .  . . . . .  Code, , ,  and to' read as' follciws.: . . . . . . .  .:..! .. . . . .  . . .  .... . 





' . Exhibit 7B 
t . , 

s e c t . i o r i  1: . . 

. . .  

1. The l e p i s l a t u r s  f i ' n d s  a n d  d e c l a r e s  t h a t  i'i i s  i n  t h e .  , 

p u b l i c  i n t e r e s t  t o  s p e c , i f i c a l l y  i m p l e m e n t  t h e  s t a t e l s , p o w e r  t o  . '  

r e g u l a t e  and. l i m i t  t h e  u s e  o f  w a t e r  f o r  power purpos.es. and t o  
d e f i n e  the r e l ' a t i o n s h i p  be tween  the s t a t e . ,  and" t h e  h o l d e r  o f  a .  
water .  r i g h t  f o r  p o w e f . p u r p c i s e s . , t o  t h e  ' e x t e n t  s u c h  r i g h t  exceeds . , . .  
.an e s t a b l i s h e d  -minimum f l o w .  - The ' purposes o.f . .  t h e  t rust  .; 

e s t a b l i s h e d - . b y  S e c t i o n s  2 and. 3 of -this a c t  a r e  to a , s s u r e  an : - .  

a d i q u a t e  supply of w a t e r  f o r  a l l  f u t u r e  b e n e f i c i a l  uses and . t o . .  
c l a r i f y  and  p r o t e c t  t h e  r i g h t  oE a user of wartir f o r  power ' . ,  

. . .  
p u r p o s e s  t o  c o n t i n u e  using t h e  w a t e r  p e n d i n g  ' :  e p p r o v a l  o f  , ' 

; d e p l e t i o n a r y  Eurure . bene f i c i .n l  uses; [ ~ u f t k e r  f i n d i n g s  w i l l  be ..,, 
: a d d e d ] .  , . . . . . . . 

. . .  . . .  . . 
. . .  . . . . .  . . . . 

2 .  A. w a t e r  r i g h t ,  f o r :  power p u r p o s ; s  which i s  ' d e E i n , e d  by: 
. .  . . . .  . ' " agre.ement .. w i t h  ;the s t a t e  a s  u n s u b o r d h a t e d  : ~ . o  t ,he-  : e x t e n t  o f  a,- 

minimum f.1-ow established by ' s t a t e  ' a c t i o n '  sh.all: . r e m a i n  ,:' 

. unsub 'ordinated  ' as  d e f i n e d ,  by t h e  a-greement-. Any .por t  i o n  .o'f t h e  ', :: 
w a t e r  ' r i g h t s '  f o r  power- 'purposes i n .  e x c e s s  o f ,  t h e .  l e v e l '  s o  . :  

e q a b l i s h e d  s h a l l  be h e l d  i n  t r u s t  by t h e :  S t a t e .  o f .  Idaho,"' by 
., .and through,  t he  G o v e r n o r  ,,,, f o r .  . the use a n d  . b e n e f i t  , o f .  t h e  u-ser . -. 

of  t h e . . w a t e r ,  f o r  'power p u r p o s e s , .  and of t h e  - p e o p l e .  of ' . t h e  - S t a t e , . . .  
- - . - o E . ' I d a h o ;  -The., rights-' held..in. t r u s t  shall--',be. . s u b j e c t  t o  , 

,. . s u b o r d i n a t i o n '  t o  'and . d e p l e t i o n  : by f u t u r e  ' u p s t r e a m  . benef  i-cia1 : 
. . . , .users.. whose- r i g h t 3  a r e  a c q u h e d  . . pursuan t '  . . to . .  s t a t  6 .  l'aw. . . . .  ' 

. . .  . . . . . . . . .  . . .  . . , .,. . . .  . . .  . . .  . . ... . . . . 

" . . ' 3 .  - -Water r i g h t ; .  -..for pdiier p u r p o s e $ .  :not , ; - .&f ' i . ieh.  . by 
.agre'ement w i t h  ' t h e  .s . t 'are s h a l i  . n o t ,  be-:' s u b j e c t  . t o  - . d e p l e t i o n  ' 

: . b e l o w  z n y  , appl icab1:e  .ninimum st r -earn ,  f l o w  .esra .b l - i shed: '  by s t a r e  ' : 
a c t i o n .  'Water .  r i g h t s  f o r  power  : . p u r p o s e s . - - i n  e ' x c e s s ' ~ ~ o f ~ ~ s u c h ~ .  

... minimum . :  s t r e a m  'flow. s h a l l  be 'he1.d . i n  . - . t r u s t  ',by t h e .  - s t a t e  ,o f '  
. Idaho ,. :by.--.2nd- t h rough .  . t h e ,  Governor,' , f o r . .  t&i u s e '  and : b e n e f i t '  of :.' . . .  
t h e  u s e r s  ,of w a t e r  f o r '  .power. p u r p o s e s  and of . . - the ' . . 'peopl 'e  tif t h e , '  
s t a t e '  '.of Idaho.. T h e ' r i g h e s ; ,  h e l d  in t rust  s h a ~ l . , . ~ b e y . s u b j e c t  , t o  . , .  
subo. rd inat~io ,n  . . t o  ..,and d e p l e t i o n  .by . f-ufure, ups  trea-m" - b e n e f i c i a l r . .  . . .  . . :- 

: ' u se r s . ,whose  . . . .  r i g h t s  . a r e . a . c q u i r e d  . . .  p u r s u a n t  t o  .$ t . a . t e  law. ' , ,  
. . .  : 

. . . ,  .. . . . . .  . . . . 

. 

. . . .  
.., . 

.. 
. . . 4.   he: u s a r  o f '  wa.t'er- f o r  'power :,purpos.k.s.':as bknef i c i a - r y  .of : -  

. . . - . - -  x h e  trust-  . . e s t a b l i s h e d  .-by.: .Sections 2 and' .  3 s h a l l  b e ' e n t i  t'l.ed . t o ,  . 
. . . .  . . use. w a t e r  a v a i l a b l e . . a . t  . . i t s  f a c i l i t i e s  t o  ' t h e  ex ten t . : . , o f  . the :. 

. u a t e r :  r ' i g h t ,  'and: ' t o ;  p r o t e c t  '. its"' si:gh.ts , t o  the. :use;  of . ' t he  ::watei : '. 

. . . .  
, . :as ,  , . p rov ided .  by s t a t e . :  ,la'w , a g a i n s t  d e p l - e t  ions,. .or  .cla.i,ms-' not '  i n .  : 

. . .  
" a c c o r d a n c e  w i t h , ,  s t a t e  :law,. I 

., . . . . . .  ,.: . 
.. . .  . '  . .  . . .  . , 

. . .  . . . . . .  . . .  . . . . .  . . . . . . . .  . . .  . . .  
. . 

. . .  
. . 

. . . . .  .. 





. . 

, IXGISLATDXE OF THE STATE OF IDAHO. '.: ' 
. . . . 

. . . .  . - .  . . .  . . 

1, forty-ei.ghth :~e~islature e r s t  Regular Session - 1985 
. . -  . . . . .  . . . . 

. . --,----,-.--.-i-------- - - - - - - . . - - - - . . -  . . . . 
. . 

. . .  . . 
... . . .  

IN.TH3:, .' . . 
, . '. 

. . 
: . . . . . . 

. . .  . . . . . , 

. . .  . . .. , .  
'' BILL NO.. - . :  . . . . 

. . 
. . . . . . 

& .  
. . 

. . 'BY 

. . . .  . 1 ... . . . . .  . . . . . . .  .... . . . . .  

...... . P ~ F N ~ I N G  SECTION42-1805, %AH0 CODE. ,TO PROVIDE THAT' THi? : .  
. .  DIRECTOR. OF !FHE .DEPARTMENT OF' WATER .. RESOURCES -:'sWL HAW . 

. , . . . .  . . . - . THE .POWER ' TO:: ESTABLISH . R W S  FND REGULATIONS. a 
. . . . 

. . . . .  . . . . 

.Be. It Enacted .-by t h e  Legislature of the St ate. of r'dahb :.: : ' 
, 

. . .  . . . . . . . . . . .  . . . . . . . . . . 
. . 

, . 
. : . SECTION 1.; That section ~ Z - L B O $ ~ ,  be, and t h e  name ' i s  hereby : : ., 

. . . . . .  . . .  . . 
. . . . . . . .  . . amended t o  read as fo l lows : - , , --' 

: I .  
. . . . :  . . . .  

. . . .  . . . . . . .  
. . ,  

. . .  '. 42-1805. ADDITIONAL DUTIES .- - ~n.!.adrlition - .  to: ode; duties ' 
prescribed by law,. the,, director of -the department. of wst'er 

. . .resources. shall have thd Sollowing~ pqwers-- and.-dut'ies ; 
, :.. . . 

. . . . . .  
~. 

.. . . . . . . . . . .  I. . ,; . ; . . .  . . . . . . .  . . 
. . 

( 1) , :  ~b r e p r e s e n ~  the statsin all matters pertaining to. 
.. 'interstate and international water r i g h t s  affecting ldahowater . ,  

. . 
. .  :. resources;. .and ' tQ' cooperate w i t h a l l  agencies , '  now .'.existing or 

. . .  
. . ... ., -hereafter- . t o : ' b e ,  formed,;. within -the' : state"..or within other 

. . .  
.. . . : . . . . .  jurisdictions, i n  matters .affecting'. . . .  the development. :of'. :.-the 

. " 

. . . . 
. . .  

. .. . .  : water resources :of t h i s  state :. . . .  . . . . 
. . .  . ,  . . : 



( 3 1  
.examinat 
ava i lab i  
SUPS, I.y r 

To conduct surveys , 
ions,  s t u d i e s ,  and 
lity of .unappropriated 
censervaeion, storage, 

tests, I r , v e s t i ~ a t i a n s ,  reseacch,  
esrirnaies -of cosc 'relaring - to 
waxer, e f f e c t i v e  use' of e:cF.s-,i:?q 

.. d i s t r i b u t i o n  and, Ese. o f  watez. 

( 4 )  To pregare and comgile information and da ta  obtained. 
anti t o  make the same ava i l ab l e  to interesteci inciivieuals or 
agencies, . . 

. ( 5 )  T O  c b o ~ e r a t e  with and .co.ordinate acfiviries vikh';che 
& m i n i s t r a t o r  of t h e  .division. .: of .envirormental - proreticion. >oz' 
the d e ~ a r t n e n t .  of health and welfare as  such a c t - i v i t i e s - ,  r e- lake 
io t h e  fmc t  i o ~ s  of either , o r  b o t h  degarsments concernlag, wai,er, 
ez,i-ity . ' .  Such-' ccqgera t ion .  and coor-dinztion s h a l l '  '-'s?eci.f':ca'l ly 
, r iq i i . r e  that: . . .  . . . .  .. : . . . , . . 

. . .  . . . , .  . 

( a )  . , .?he director meet 'ai leas? u a r ~ e r l g  wizh +ke 
. . 

. . 
. . .  . . .  - . + i m i n l s ~ r a t o r .  : and h i s  s t a f f  to dis.cuss. :water. - q u a l i ~ ~ : :  

. . .  . . progzarns , ' A :copy -of t h e  minuzes .of such meering . - ' sha l l  .,:.be. 
. . . . .  . . . . .  t ransmir ted t o  the governor. . . . . .  . . . .  . : . . . . .  . . .  . . 

. . .  . . . .  .: . . 

(b) The.. . director' . transmit 70' .. the .a&nini'st'r 
and- i2f ormation ~ r e p a r e l i .  by him ~ e r t  a in ing  : r o  
procrams, - and. groposed. ru.les.- and, r e p l a t i ' o n s .  
witer a a l i t y  ..P rogzams . . . . . . . . . . .  

. . ,. ' . 

a t o r ;  'reporrs 

. . .  . . . .  . : :  
' , ( C )   he:' direct -or  . shhll make: available . to  . : the  ahinisrrato~. 

. ... - . .  m d  .the a&ninistrator s h a l l  ' m&e available t o  the director 
- .  . a l l  no t ices  o f  hebr-ings . . ... relazln5. t o  .the.'- promulga%ior?~ 05 

, -rules. and , regulations re laz iag  co . water - . -  q u a l i t y , .  . '  ..waste 
' ' discharge permits, and ' stream : channel - al , tecat . ion,  : ,  as:. :..such 

.. . . .  .direct ly . a f f e c t  water .quel.ity, a ~ d  not ice of any ':.oyhe,r 
. . .  . . , . he.arings '.'snd meetings which 'relate. -to war.er. qua2 ity. .: . . . . . . .  . 

. 
.... 

. . .  : . . . 
. . . . . . . . . .  . . . .  . . 

. . ..Yi . . . 

' , ( 6 )  ' To adminis~rat iv .e  Cut i e s  sad - such; q c h e r  
'functions a s  --he board,  ;may from. time. t o  time, assign:. ro  ,:the 

. .  direcror t o  enable the board t ' o  c a r r y  our i t s  : powers-and .duties . 
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Electric Efiergy Water is allocated for electric energy. Future electric 
. - energy requirements will be largely supplied from thermal 

plants. The plart provides for 170,000 acre-feet beyond 
August 1975 levels for consumptive use in cooling thein?al." 
power plants. The depletion is distributed as folldws: upper' . . . 

Snake.- .75,000 acre-feet; Southwest Idaho - 30,000 acre-feet. 
In addition, flows in the Snake River will be stabilized for the:. , .  

hydropower generating capability of the river. . . . . 

Navigation . . . . ,. No specific allocation of 'water i s  made :for commercial or' recreational. 
navigation. Commercial navigatiori enroute to' Lewiston. on the Columbia 
River and Lower.Snake River can be accommodate'd with the'flows leaving. 
Idaho .in Snake- ~ i v e r  at Lewiston. Above Lewiston, commercial' and' 
recreational navigation should be accommodated within the protected flows . . 

on Snake River and the instream flows on tributary streams, however, both '. 

commercial and recreational navigation areincluded as components &the ' . ' 

multi-lake and reservoir management program. . ' 
. . 

Aquaculture' - . . . .- . . - . - - . No specific allocation of water is  made for aqyaculture ,uses. 'Water . . ' . 

necessary .to process aquaculture produ.cts is included as a component of the 
, . . . . 

municipal and .industrial- water allocatioti. Aquaculture is  .encouraged to : 

. . continue to expand when -and where water iltpplies are available and where 
such uses donot conflict with other public benefits. Future management and , .  

development. of the Snake Plain aquifer niay reduce. .the present flow of . . . 
' 

' springs tributary to the Snake River. .If that siwation occurs; adequate water- . . 
for aquaculture will be protected, however, aquaculture interests may need 

k 

. . .  
to construct different water diversion facilities than presently exist; .. . . . 

Recreation - .' No specific alloczitiori,'of wate; is made for recreation.'The instr.iam 
flow program for fish and wildlife will provide water Tor recreation on 
tributary streams. Main stem Snake River recreation may be affected because 
of .lower flows than presently exist particularly dur.ind summer months. 
Some existing reservoirs may experience greafer seasonal 'fluctuations .from 
increased .use of stored water. ~ h e . ' ~ t a t e  Natural 'and Recreational .River 
System and Greenway-Greenbelt ' System. will aid and promote 
water-oriented recreation in thebasin. Recreation is also a component of the 
multi-use lake and' reservoir .management program. . - . . . ,.. .. 

. . .. .. 
. . 

Indiarz Resource -No sepa'rate allocatidn. of water is made fdr Indian resource use on the' 
. Use lndian reservations. Indian water needs art htlu'ded as.c,omponents of other . . . .  . . .  _ 

,. : water uses. Irrigation, municipai, industrial, electric eneigy and the instream : . . 

flow program include water for Indian.uses, Identification of specific needs 
. . .  

i s  required before water allocations can be made specifically to Indian water ,., .. . 
.uses. Several policies in the plan are designed to assist the lndian tribes i n  . '  , 

.. . 
. . . . 

obtaining .necessary information and incorpora'ting their needs into the h a t e  
Water Plan. 

< 

~ i s h  and Wildlife' , ' No specific all~catioti of water on the main stem Snake River ir made ' . 

'' 

.for fish. and wildl'ife, however, the' plan 'does provide for maintaining flows , . .. . . 

. on-.selected_,: tributa-*,:.streams . . . . to . the . . . .Snake Aiver for. .  fish and wildl if?: : : . . , . -  
. . 

. . . .  . . 
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. . . . .  . . .  FVa*kr 'is allopted for:  electric energy. F u ~ &  elecrric energy 
. . requirements will. be largely .supplied from thermal planti. The I . . ,  

. . . . .  

. . .  p k  provides for 170,000.acre-feet beyond August 1975 levels for 
. . . .  

,con&rnptive use'in coojing thermal power plants. The depletion,.is 
'. 

, distributed.as follows: Upper 'Snake - 75,000 acre-feef; Southwest . . . . .  
; Idaho - 30,000 acre-feet. In. ,addition, flows in ihe.'Snake.. River . . . . .  

. . . . 
. . . .  : . -will be stabilized for the hydropower generating capability of the -'. . . . .  ' 

. . . . . .  . . . . .  
. . 

.river. . . . . . . .  . . 
.. 

. . . . .  
No specific iillocation .of water i s  made- for -commercial' bi ikcreationi~ .. 

navigation. Commercial navigation'enroute.to ~ewis ton  on the Coluinbia River 
, .. and ~;ower'Snake .Riyer can 6e accommodated with' the flows leaving.'Idaho in . 

. . .  
. . .  Snake River at Lewistoni Above- ~e'wiston,'commercial'and recreational riavigation . :  - " 

should be 'accommodated within t h e :  protected flows :on Snake River and' the . :- 
instrearn fl6ws on thbitary' streams, however, both co.rnmercia1 and recreational ' 

navigation are iiricluded as components of the multi-lake and reservoir management 
. : 

. program.. . . . . . . .  . . 

. . .  . . 
. . 

. . .  
: No specific allocationof writer is made for:acquakult.kre uses. ~ a t c r n e c e i s a r ~  

t o  process aquaculture products is included .as a coniponent of the municipal and 

: .  industrial water allocation. ~ ~ u a c u l t u r e  is encouraged to continue to expand when. . 
. .and where. water.supplies are. available and where such uses do:not conflict .with 

other public benefits. Future management and development. of the' Snake Plain 
' . aquifer. may reduce the present flow of springs tributary to the Snake,River. If that . 

situation..occurs; .adequate water for aquaculture wiU. be protected, however, 
aquaculture inter'ests.may peed :to construct different water diveision facilities than 
presently exist:- , 

Recreation . . . .  
. . 

. . 
No -specific allocation 'of water is -made for  recreation. The instream flow 

program for fish and wildlife wiU.provide water for recreation on tributary streams. 
Main stem Snake ~ i v e r  recreation  may be affected' because of lower flows than 
presently exist particularly during summer months. Some existing reservoirs.: may 
experience greater seasonal fluctuations from increased use of. stored ,water. The 
State Natural and Recreational Rivk System and ~reenwa~-  re en belt Sy'steni will 
aid and promote hater-oriented 'recreation in the basin.. Recreation is also a 
component'of the multi-use lake and reservoir management program. 

Indian ~esource Use 

No separate allocation of water is made for 1ndian resouici'use dn the Indian' 
. . .  : reservations. Indhri water needs are included as components of:other water uses,,, 

Irrigation, municipal, industrial, electric energy, and the instream flow program 
include water for Indian -.uses. .Identification.of specific needs is required before.. 
water.allocations can be made'spe~ificall~ to .1nhian water uses. Several policies in 

. the plan are designed to assist the Indian tribes in' obtaining necessary information 
and incorporating their needs into the State Water Plan. 
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new uses will depend upon the transfer of exist- 
ing water rights from one use to another. Idaho 
Code, Sections 42-108, 108A, 108B and 42-222, 
provides for changes in place of diversion, place 
of use, period of use, and nature of use. Provi- 
sion is made to protect other water users, the 
agricultural base of an area, and the public inter- 
est, 

. . 

8' I!: "POLICY IF - Ground and Surface WWmeronnec- 

]i IT IS THE POLICY OF IDAHO T H A T W H E ~  
EVIDENCE OF HYDROLOGIC CONNEC- ' TION EXISTS BElWEEN GROUND AND 

( SURFACE WATER, THEY BE MANAGED AS 
i' A SINGLE WESOURCE. 
6;1 

I!.. . . 
'. Nearly all. ground-water, aquifers in the state: 

' naturally discharge to or are recharged by. a 
. . 

surface -body of' water. approval of new 
... waterGe applications and the development 'of 

management plans for the water resources of the 
statcmust r e c o w e  thir rdationship. . . , , 

: .I  

E.; 
: Stream reaches. are classed as gainihg or losing. : ' depending on the local, interaction between. 1:). . 

F .  ... 
ground and surface water. In some areas pump- 

i 
! : 

ing ground. water from - ,wells will reduce the 
amount of water flowing in a stream. .During 

I; 

1 periods of high stream flow significant aquifer 
/!. . 
I; 

recharge canoccur. When. water is. diverted 
,! from a stream for irrigation purposes conveyance 
..: ., , .  and deep percolation losses are. major factors .in. 
I: aquifer' recharge.. .. .. . . 
!I 

. . .  !. 

The'relationship between ground and surface 
i! 
I: 

water is extremely complex; The Water Board, 
F regards this policy as a first step in more effective 
#:. management of the st.ate7s water resour&. 
..... 
I:: . Legislation and. Water. Board resolutions will 

I (i 

.!! , direction for theimplementation of thiS 
. . .  . . .  . . . . . .  policy.. ; , . . : . ,, 1 , : .  . . . .  

. . . .  .I; . . . . . . . . 
I . . . .  . . 

. . , . .  :; 8 . . 
. . . .: ,. . 

. . 
,; : 
:j. , . 

POLICY 1G - FEthdrawal of Ground Water 

IT IS THE POLICY OF IDAHO THAT 
P m E D  DEPLETIONS IN AN AQUIFER . 
SHOULD NOT EXCEED THE ANTICIPATED 
RATE OF FeSTURE IRECMAIPGE T~ 'THAT 
AQUIFER IN THOSE INSTANCES WHERE 
AN AQUIFER IS RECHARGED SO SLOWLY 
THAT ANY DEVEEQPmm WOULD RE- 
SULT IN WTTHlDRAWkLS EXCEEDING 
IRECHAFtGE, THE DIRECTOR OF THE DE- 
PARTMENT OF WATER RESOURCES 
SHOULD HAVE THE AU'IMORITY TO ES- 
TABLISH AN AQUIFER MANAGEiWXNT 
PIAN THAT IRECOGNIZES THE EVENTUAL 
DEPLETION OF TME RESOURCE. 

Many of the citizens of Idaho depend on 
ground water for drinking water. Approximately 
30 percent of Idaho's irrigated acreage uses 
ground water. Overuse of ground water leading 
to aquifer depletion could cause economic and 
social problems nearly anywhere in the state. 

: ' There are mani areas within the state where ' '  

. 

" withdrawal/ recharge imbalance of the ground-. . 
water resource has already occurred, If existing ' 

laws were strictly enforced many .wells . would- ,. 

-have to be abandoned. I n  order to protect, inso- - - 
far as possible, existing ground-waterrights and 
to ' provide ' for future .development .the state : 



should seek to correct withdrawallrecharge 
imbalances in an orderly fashion, attempting to. 
minimize negative impacts. on the citizenry. 

The existing statutory authorities giving the 
director of the Department of Water Resources 
the power to .designate areas .as either Ground 
'water Management Are& or Critical Ground 
,,Watei Areas provide the. logical £irst:stepl in: 
arresting excessive withdrawals £rom anaquifef. 
~esignation ,as a critical ground water zirea 
should automatically engender an adjudication 
of the area. " 

. . 
There. arerare instances whercian aquifer'is 1 

,. . recharged .so ,slowly that almost any. water use. 
causes depletion. It makes little sense to defer, 

- : use of these- 'aquifers., . The. director of ,. the. - '  

. Department of Water' Resources . should. - be 
empowered to, designate aquifers where the. 
public interest would best be served by allowing . 

. ' .depletion. Rules and. regulations -adopted for. 
establishing. and managing such, are&' should. 
provide . . for public- input at, the local and state. :. 

. . .  . . 
. . 

. . 
:. . . .: . level.'. ' . - .  : 

. , 
. . 

. . . . . .  

. . . . 
. - .  . . . . .  

IT IS THE POLICY OF IDAHO- THAT 
GROUND WATER BE PROTECTED 
AGAINST UNREASONABLE CONTAMINA- 
TION OR DE~FUORATION IN QUALITY, 
THEREBY MAINTAINING THE SUITABIL 
ITY OF SUCH WATERS FOR APPROPRIATE 
BENEFICLAL USES. 

It is essential that the quality of Idaho's ground- 
water resources be protected. Ground-water . .  - .  

: !tand&ds .should be adopted . and legislation 
: . : ' enacted which edtagish specific :standiirdsand 

: authorities to accomplishthis goal::. Thelegisla- - .:. tion should' designate a single state management . . .  . . 

. . agency as called for in Policy 4~ .of the, State .: 
. . .;: . . . . . . . . .  . . .  Water Plan.: : . . .: 

: 

. . . .  . . .  . .  . . . 
. . 

. . . . . . . .  . . 
. . 

, . : . . .  . . 

:mment and special .use:." 

districts should be provided with more authority ' . 

to deal with ground-water protection issues. 'A  
monitoring program in a cooperativeeffort.G,4th.: 
appropriate' federal agencies should. .be estab- 
lished for ground-water quality protection pro-. 
.grams. 

POLICY 11 - Water: Resources Research Pro- 
gram 

IT IS 'BWE POLICY OF IDAHO TO ENCOUR- 
AGE AND DEVELOP RESEARCH ON IM- 
PORTANT .WATER RESOURCE TOPICS TO 
IMPLEMENT THE OBJECTIVES OF THE 
STATE WATER PLAN, 

While water programs in Idaho can incorpo- 
rate information from research in other states, 
more research dealing with specific problems in 
Idaho are needed. Topics that need immediate 
attention are those which: 

- identifi legal and institutional changes neces- 
say to improve water management, 

- evaluate the effect of various levels ofmoi.siz.ue 
dej7ciencies on crop yields, 

- investgute rnethodr for encouraging more ef- 
ficient use of water, 

- defermine optimum monitoring programs for 
key areas of ground water use) and 

- evaluafe the rehm interval ofextreme drought 
. . . . .  . . . . .  . . 

. . .  and flooding. . : , . - .' . . . . 



. . . . .  . .  , . . .  
. .  POLICY 3 ~ : -  Snake . . ~ i v e i  . . . .  Basin . . . . . . . . . . . . . . . .  It also means that river flows d6wnstrez& from ' 

. . . . .  . . : .  that point to Swan Falls Dam may consist almost 
I T  IS 'THE POLICY. OF IDAHO THAT THE< entirely of 'ground-water dischuge during por- 
-GROUND WATER AND S W A C E  WATER' ' tions of low-water .years:-The Snake 'River Plain . 

' 

OF 'FHE BASIN BE MANAGED TO hlEET OR: aquifer whichprovides this water must therefore 
. EXCEED A MINIMUM AVERAGE DAILY b e  managed as ,q integral part of the river sys- 

. . . . : FLOW O F :  ZERO' ' ~ ~ E A s u R ~  AT . THE , tern.: .: . . .  
. . MILHER. GAUGING STATION,. 3,900 . CFS ': ] . . . .  . .  . . .  

. FROM APR& 1 TO OCTOBER.31 AND ' ~ ~ 6 0 0 .  . Thi minimum flows 'established f6i3iihnson's 
: 

' CFS. FROM NOVEMBER, Z, TO-MARCH : 31 - . Bar and Lime ~ o h t  are contained in the original . 

. MEASURED .AT 'm MURPHY GAUGING -.; .. Federal Power Co'mmiss'ion license.for the Hells. 
STATION, AND 4?75Q CFS M E I ~ S ~ D  'AT . Canyon hydropower complex By adopting these 

. WEISERGAUGING STATION. -.A MIN~MUM: .: . .flows, the Idaho Water Resource Board recog- -: 

~ AVERAGE -DAILY FLOW O F  5,000 CFS AT 1 n i z e  the  importance of minimum .flows to 
- JOHNSON% BAR .SHALL BE MAINTAINED downstream usesand makes their maintenance a 

.. AND AN AVERAGE DAILY FUlW OF U,000 matter o f  state wa'ter policy. ,, Article 43 of :the . 

;CFS. 'SHALLL BE.. MAINTAINED ..AT .LIME. power license provides that: .' .. . ... - .. , 

POINT (RnTER MILE. 172)' A.MIMMUM OF . . . . . . . . . . . . . . . . . . . . . . .  
. . . . .  ' 

95 PERCENT OF THE TIME LOWERFLOWS. ". 
. . 

. ; 

: : ,. MAY BE ' PERMITTED AT L I M E ~ P O I W  ;. ' 1 . '  .. . . .  . . . . . .  
. . . . 

. . . . 
. . . .  . . .  . . . . . . . . .  .... . . ' . . I _ .  . . . . . . . . .  . . . . . .  ONLY DURING THE MONTHS OF JULY,. . '  . .  . . . . .  . . .  . .  . . .  

. . . . 
. . . .  AUGUST, -AND SEPTEMBER. i '  . . . .  .. . . . . . .  . . .  . .  he proj&t sh& be operitid in the inter-.; , ;  

. : .  . . . .  . . . . . . . .  : . . . . . .  . . . . . . . .  . . . . . .  . . . . . .  , art of navigation to maintain 13,000 cfs flow . . ' 

: The, flows established for the Snake 1'' in the ,snake River of Lime PO& (river mile 
'.' . 

. . .  . . .  
River a t  the Murphy a n d  Weiser gauging sta-:; 172) a minimum'of 95 percent of the time, 

' ' 

, tions are management .con$raints; they :,further : .. 
when determined: by ' the chief of Engineers to 

. 

. insure that minimum, flow levels of Snake Rivef :. 1 . be necessary for navigatio~ Regulated flow$ 
: waici d l  .':be available for hjidropowei, fish, 

: of less than 13i000 C ~ S  will be limited to' the '' 

.:.::, wildlife and recre.&iion&l purp&ses; ,ne estab-- , : month of . ' J U & ; ~ A U ~ ~ , ,  . a , d .  September,. : ' 
. . . . . .  . . . .  . . 

. . .  . . . . 
: ;  .< -.. .. lishmtntof a zero minimum flowat th&Mil&r: - ' . . .  ' . . . . .  . . . . . . . . .. 
'.!. . .  . . . . .  . . . .  

. . 
. . . : .  ....... gauging station allows f6r &sting uses. -to ,be. .:: , ., .; . . . .  . . . . . . . .  . . . . .  . . . . . . 

L < J ,  ..: . . . . 
n.:. . : . . . .  ,.; ., .. :continued and foi. some new uses above ~ i l n e r :  : .::,: .....: " ......... . . . .  
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developed by the Water Resource Board for use POLICY 5K - Writer Quality .of the Snake .Plain 
in calculating 'impact. on hydropower genera- ~pifer . . 
tion.. .... ... 

. . IT IS THE POLICY OF IDB0 'FKAT.THE 
STATE SHOULD DEVELOP awD- ADMINI- 

. . 
' STER A P R Q G M  TO PROTECT ,THE 

POLICY 5 J - Snake . . .  River Stored .w&r for , QUALITY OF WATER IN SNAKE 
. . . . 

' . P M N  AQTJIFER . . ~anagement ,. .. 

. . . . 

IT IS THE'POLI~Y OF IDAHO THAT RESER- The Snake Plain Aquifer, consisting of basalt 
VOIR STORAGE BE mQ1LTIREH) IN m,' and inteflow. 'sediments, .a 'major source of.. 
NAME OF TIE IDAHO WATER RESWRCE irrigation and d r i d b g  water for some 200,000 
BOARD.' TO PROVIDE MANAGEMENT ~dahr~ residents.. n e  permeability of the aqder 
FLEXIBILITV IN ASSURING THE MINI- is a function of the density ,of frat-. 
MUM FLOWS DESlGNATED FOR THE tures within' the basalt. Very little pollution ., 

. . SNAKE RnTER . . . . .  
. . , attenuation oc&.us, when water flows -.through 

. . . . . .  
. .fractures in basalt, and the soil cover over much 

The 1daho:~e~artmentbf water Resourcesis ,of the Sn&e Plain Aquifer is thin to nonexistent.- 
expected to allocate the unappropriated waters : For these the Snake ;Plain Aquifer has 
and . the . power rights held in trun by :the state in been proposed for . federal . designation as a sole-. 
such a manner as to assure minimum flows at. aquifer. . ' .. 

- designated keypoints on the Snake ~ker . ! .  The, .. 

impacts of ground-water use within ,fie basin on , Because, of the impoitance:of,thi; aquifer to the 
: t h e  timing .of aquifer discharge to the rivers is : economy of Idaho, thestate shouldtake the lead 

such that at some ti& stored surface water may. in.protecting the quality of  in the aquifer. 
be necessary to maintain the designated. minir a first step, the Department of Health. 'and 

. . .  ' mum flows. . ' . . . . .  
, < :  . Welfare has published a Snake ' Plain Manage- 

. . .  . . ment Strategy. Legislation should be .adopted to.' 
: ' At this' time there isunallocatedreservoir stor- : . protect the quality of the water ii the. . . . .  aquifer. 

. . .  
age within the basin which could be acquired by: . . . . . . .  . . .  

the state. These waters.would provide flexibility > .  . 

. . . . for, management decisions and provide. assur-.. .:. . . . . . . . : :  . 

that, the established ,minimum flows can be POLICY 6A - Bear River:Basin. , - .. 
. . .  . . :maintained. The state should act t o  acQuire . . . . .  . . . . 

sufficient'.rescirvoir storagefor this purpose. In IT, IS ~OL~(SY .OF -T.WA- 
.the future no unallocated stored water. will b e  TER USE:'AND'MANAGEMENT w THE 
available, and i t  may be 'impossible to acquire . . .  'BEAR R~VER BASIN, CONFOR-M TO THE 
sufficient water' to satisfy' river demands; Until- -CATIONS- S E T : F O R ~  IN BEAR 
.,,such time as these waters are needed for man- . C O ~ ~ A C I .  (1.~.  ,42-3402). , , 

. . .  
. . .  agement purpose$ they shill be credited t6 the ,: . [  . . . . . . . . . . . . . . . . .  

.- water,: .supply Bank and funds obtained from " The Bear River Ccimpact hasbeen in effect 
their lease' or sale shall accrue. . . . .  to the water since 1958,and water allo&tions for the entire . . .  . . . .  ' ~ ~ n a ~ e r n e n c  ~ c ~ p u n t . . .  . '. . . .  
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3,300 cfs at Murphy and 4,750 cfs at Aquaculture can expand when and where 
, stabilized flows werk guaranteed for water supplies are available and where such uses 

hydropower -generation. The minimum daily do not conflict with other beneficial uses. Ii is 
flows for hydropower generation are now in- recognized, however, that future management 
creased as stated in Policy 5A. In addition, this and development of the Snake River Plain aqui- 
policy specifically recognizes hydropower gen- fer may reduce the present flour of springs tribu- 
eration as a beneficial use of water and acknowl- tary to the Snake River, necessitating changes in 
edges the public interest in maintaining the diversion facilities. 
minimum river flow at key points. h y  water 
depletion for thermal power generation would 
now come from block of water allocated to 
DCMI uses. P W C Y  5~ - Snake River Fkh, Mldlfe, and 

Recreation 

IT IS T$IE POLICY OF IDAHO THAT THE 
POUCY 5F - Snake River Navigation MI- FLOWS ESTABLISHED UNDER 

POLICY 5A ARE S~ICHEEPH' AND NECES- 
IT IS THE POLICY OF IDAHO THAT WATER SARY TO NEET 'PgEE MINIMUM BEQUIRE- 
SUFFICIENT FOR COMMERCIAL AND AIEWS FOR AQUATIC LIFE, FISH, A3dD 
RECREATIONAL NAVIGATION IS PRO- WLDLlFE;ANH) TO PROVIDE WAmR FOR 
VIDED BY 'FHE MINIMUM PLOWS ESTAB- BECKEA'fflON IN 'FHE SNAKE RNER BE- 
LISIPED FOR TPIE SNAKE MVER L0W MILNER DAM. STREAMFLOW DE- 

PLETION BELOW 'FPIE MINlMeTM FLOWS 
Commercial navigation enroute to Lewiston IS NOT IN TWE PUBLIC INTEREST. 

via the Columbia River and Lower Snake River 
can be accommodated with the flows leaving The policy reiterates the view that the mini- 
Idaho in the Snake River at Lewiston. Above mum flows established in Policy 5A will protect 
Lewiston, commercial and recreational naviga- fish, wildlife, aquatic life and recreation within 
tion should be accommodated within the pro- the Snake River Basin at acceptable levels and . . 
tected flows on the Snake River and tributary that this is in the public interest. State law pro- 
streams. vides for the Water Resource Board to apply for 

a water right for unappropriated water for mini- 
mum flows necessary "for the protection of fish 
and wildlife habitat, aquatic life, recreation, 

POLICY 5G - Snake River Aquaculture aesthetic beauty, transportation and navigation 
values, and water quality." The minimum 

IT IS THE POLICY OF IDAHO THAT WATER stream flow legislation, where appropriate, can 
NECESSARY TO PROCESS AQUACULTURE be used on the Snake River and tributary streams 
PRODUCTS BE INCLUDED AS A COMPO- to enhance these values. 
NENT OF DCMI AS PROVIDED IN POLICY 
5C. THE MINIMUM FLOWS ESTABLISHED 
FOR THE MURPHY GAUGING STATION 
SHOULD PROVIDE AN ADEQUATE WATER 
SUPPLY FOR A Q U A C U L ~ .  IT MUST BE 
RECOGNIZED THAT WHILE EXISTING 
WATER FUGHTS ARE PROTECTED, IT MAY 
BE NECESSARY TO CONSTRUCT DIFFER- 
ENT DIVERSION FACILITIES THAN PRES- 
ENZZY EXIST. 
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